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Court of Appeals of the District of Columbia 


No. 4615. 

Capital Traction Company, a Body Corporate,! Appellant, 

vs. j 

Mabel P. Sneed. 


1 Supreme Court of the District of Columbia. 

At Law. 

No. 69857. | 

Mabel P. Sneed, Plaintiff, 
vs. 

Capital Traction Company, a Body Corporate,! Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following- 
papers were filed and proceed- had, in the above entitled 
cause, to wit: 


1—4615a 


o 


Capital traction company vs. mabel p. sneed. 


Drclarafiun. 

Filed February 11, 1025. 

In the Supreme Court of the District of Columbia. 

At Law. 


Xo. (31)857. 


Mabel P. Sneed, Plaintiff, 


vs. 

Capital Traction Company, a Body Corporate, Defendant. 

The plaintiff, Mabel P. Sneed, sues the defendant. Capital 
Traction Company, a body corporate, having: oflicers and 
agents, and an office and doing business in tin* District of 
Columbia, for that heretofore, to wit, on November 1 (I. li>23, 
and for sometime prior thereto, tin* said defendant was and 
still is a common carrier engaged in tin* transportation of 
passengers for hire by street railway in the District of 
Columbia, upon street cars operated upon tracks laid oil 
the public streets and highways. 

And, whereas, at the time and place aforesaid, the plain¬ 
tiff, at or near the intersection of New .Jersey Avenue and 
(’ Streets, X. \\'., at a car stop of the said defendant com¬ 
pany, was in the act of hoarding: one of its said street cars 
which had stopped at said corner for passengers. 

Whereupon, it became and was the duty of said defend¬ 
ant, its agents and employees, to use the highest degree of 
care in safely transporting its passengers, including plain¬ 
tiff, and in protecting them when taking passage upon its 
said street car so as to permit them to board said car in 
safety and not to start said car until plaintiff had safely 
boarded the same. 

Yet, said defendant, by its agents and employees, at the 
time and place aforesaid, disregarding its duty in 
3 the premises, did carelessly and negligently start 
said car while plaintiff was in the act of boarding 
said car. and did carelessly attempt to close the doors of 
said car while plaintiff was boarding the same; as a result 
of which negligence plaintiff was thrown against parts of 
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said car on the platform thereof; by reason whereof plain¬ 
tiff sustained severe and permanent injuries to her head, 
body, back, arms and limbs; her spine was severely and 
permanently wrenched, sprained and otherwise permanently 
injured, and her sacro-illiac joint and partis thereabout 
permanently injured and impaired; she was eontined to a 
hospital for a long period of time and incurred large ex¬ 
pense for medical, surgical, X-ray, hospital,! nursing and 
other treatment, and lost and will lose much time from her 

I 

employment with large loss of earnings, and |she has been 
permanently disabled so as to be incapable of continuing 
her employment and earning a livelihood, aiujl has become 
a partial invalid, and she suffered, and will jpermanently 
suffer great physical and mental pain and anguish, weak¬ 
ness and inconvenience; her nervous system has been 
severely shocked and permanently impaired; jshe has been 
obliged to wear rods supporting her back and spine and 
she is unable to walk for any length of time] and the use 
of her limbs has been impaired and she will be I permanently 
hindered from the full performance of her ordinary and 
daily affairs and duties; all to the plaintiff’s damage in the 
sum of Fifty thousand dollars. 

"Wherefore, plaintiff brings this action and claims dam¬ 
ages of said defendant in the sum of Fifty thousand dollars 
($50,000) besides the eosts of this action. 

ALVIN L. XFAV.VYER, 
MILTON \Y. KING, 

Attorneys for Plaintiff. 

4 Pleas. j 

I 

Filed March 0, 1925. 


* 


* 




* 
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i 

1. For plea to plaintiff’s declaration the defendant ad¬ 
mits its corporate existence and that on November 16, 
1923, and for some time prior thereto, it w;jis a common 
carrier and was engaged in the transportation of pas¬ 
sengers‘for hire by street railway in the District of 
Columbia. All of the other allegations in said declaration 
are denied. 

2. For further plea to said declaration the defendant 
says that the plaintiff ought not to have or maintain her 
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said cause of action against it, because, defendant says, 
after the alleged negligence resulting in the alleged in¬ 
jury to plaintiff and before the commencement of this 
action, to wit, on the 11th day of January. 1024, in the Dis¬ 
trict of Columbia, the said plaintiff, by her deed of release, 
then and there by her made, sealed, and delivered to the 
said defendant, and bearing date of the day and year afore 
said, which said deed of release is now here shown to the 
Court, the date whereof is the day and year aforesaid, did 
remise and release and forever discharge the said defend¬ 
ant. and its successors, from any and all actions, causes 
of action, claims and demands whatsoever, for, upon or bv 
reason of, any damage, loss, injury, or suffering which 
theretofore had been, or which thereafter might be, sus 
tained by her, in consequence of such alleged accident and 
injury, as by said deed of release will more fully appear. 

and this-said defendant is readv to verifv. 

• • 

3. And for a still further plea to said declaration thc- 
defemlant says that the plaintiff ought not to have or 
maintain her said action against it because defendant says 
after the alleged negligence resulting in the alleged in¬ 
jury to plaintiff and before the commencement of this 
5 action, to wit, on the 11th day of January, 1924, in 
the District of Columbia, the said defendant paid to 
the said plaintiff tin 1 sum of $225.00 in full satisfaction and 
discharge of the said alleged injuries and damages as set 
forth in said declaration: which said sum of $225.00 the 
plaintiff then and there accepted, and received of and from 
the said defendant, in full satisfaction and discharge of 
any and all claims for injuries and damages as set forth in 
said declaration. And this the defendant is readv to verifv. 

FRANK J. HOGAN, 
Attorney for Defendant. 

March 9, 1925. 

Plaintiff's .Joinder in Issue and Replications to Second <£■ 

Third Picas. 

Filed June 30, 1925. 

******* * 

1. Plaintiff joins jissue upon the first plea filed by the de¬ 
fendant in the above entitled cause. 
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2. For a replication to the second plea herein, plaintiff 
denies the allegation in said plea that on, to wit, January 
11, 1924, she, by her deed of release, remised, released and 
discharged the defendant for or by reason of the injuries 
on her part sustained, but says that the execution and de¬ 
livery of the said paper writing alleged by said defendant as 
a release was procured from plaintiff by the defendant, and 
its agents, upon false and deceitful representations made to 
plaintiff by said defendant, by its agents, who procured 
her signature to said paper under circumstances, rendering 
said paper void and of no effect, said false representations, 
deceit and fraud having been practiced by the defendant in 
part in the following manner: 

She says that she was induced to ejxecute said 
6 paper while she was alone, sick and in pain, and in a 
highly nervous and depressed mental ajnd physical 
condition when the claim agent of the defendant stated he 
had been informed by her attending physician that her then 
disability was due entirely to other physical conditions and 
that said street car accident had nothing whatever to do 
with her then physical disability, and said agent further 
told her that the defendant company had no record of the 
accident, the car crew never having reported jt, and that 
plaintiff had no way of proving whether it vras the rail¬ 
way’s fault or not, and relying thereon plaintiff was thereby 
persuaded and induced to sign said paper and defendant’s 
agent handed her a check for the sum of $225 but after 
she signed said paper the defendant’s claim agent told her 
that the railroad company knew all about the accident and 
that she had been too much in a hurry to make a settlement, 
and she thereafter learned that said statements made by 
said claim agent to her as the alleged statement of her 
physician to him was not true but that said physician had 
in fact reported to said claim agent that she;was injured 
to some extent by said railway accident, and: she further 
says that her physical condition then and since lias been 
entirely due to the injuries received to her back in board¬ 
ing defendant’s street car, as claimed in the declaration 
herein. Accordingly she says she did not and has never 
cashed, used or in fact accepted the check giyen her, and 
she accordingly has tendered back to the said defendant its 
check as aforesaid, and still tenders the same to said de- 
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fendant, but the said defendant lias failed and refused to ac¬ 
cept the same, and she further says that had she then known 
the truth with respect to the matters herein set forth, and 
had she not been misled and deceived bv the defendant’s 
agent as aforesaid, she would not have signed said papei 
and that hv reason of the fraud and deception practiced 
u])on her, she is advised and believes said paper is 
7 of no legal effect and that she is entitled to recover 
in this proceeding fair compensation for her severe 
and permanent physical injuries sustained, and this said 
plaintiff is ready to verify. 

d. For a replication to the third plea plaintiff denies that 
defendant paid her the sum of £225 in full satisfaction and 
discharge of said injuries and damages, and denies that 
she then and there or at any time in fact accepted and re¬ 
ceived said sum. or any other sum, in satisfaction and dis¬ 
charge of her claim, as set forth in said plea, but says that 
she was induced by defendant to receive the check by the 
fraud and deception of said defendant by its agents as set 
forth in the foregoing second replication hereto, which 
replication she hereby incorporates as a part hereof, and 
that she tendered said check back to the defendant aftei 
learning of the fraud and deception practiced on her, but 
said defendant refused, and still refuses to receive the* same, 
and this the plaintiff is ready 1<> verify. 

* ALYIXL. XFWMYKR. 
.MILTOX \\\ KIXO, 

Attonicjjs for Plaintiff. 

Re join<ln\ 


Filed August 15, 1925. 


* 


* 


Xow comes the defendant, by its attorney, and for re¬ 
joinder to plaintiff's replication, to its second and third 
pleas, denies that the said deed of release and receipt re¬ 
ferred to therein was procured from the plaintiff by false 
and deceitful representations made to the plaintiff by the 
defendant or its agents: It denies that the plaintiff executed 
said papers while she was alone, sick and in pain, 
8 and in a highly nervous and depressed mental and 
physical condition. It denies that its claim agent in- 
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formed the plaintiff that her then disability jwas due en¬ 
tirely to other physical conditions and that said street car 
accident had nothing- whatever to do with said disability. 
It denies that its representative told plaintiff! that the de¬ 
fendant company had no record of the accident.] the car crew 
never having- reported it, and that plaintiff had no way of 
proving- whether it was the railway's fault ojr not ; it de¬ 
nies that its representative persuaded or induced plaintiff 
to sign said release and receipt, and denies tljiat its repre¬ 
sentative told plaintiif after she had signed] said papers 
and accepted defendant's chock in the sum]of two hun¬ 
dred twenty-five (‘225.00) dollars, that the railway company 
knew all about the accident and that she had been in too 
much of a hurry to make a settlement. It denijes that plain¬ 
tiff's physical condition has been due to alleged injuries 
which she received to her back in boarding one of its street 
cars, as claimed in the declaration herein. - Defendant has 
no knowledge as to whether plaintiff has cashed said check, 
but says that she mad*' no tender of said check to it until 
January 7th. 1025; it denies that plaintiff was misled by 
its agent and says that the plaintiff was in full possession 
of all her faculties, and acted with due deliberation when 
she signed said receipt and release and accepted its check 
in full satisfaction and discharge of any and all claims for 
injuries and damages alleged to have been received by her 
through the alleged negligence of the defendant company. 

And this the defendant is readv to verify. 

• • 

! 

FRANK J. HOG AX, 
Attorney for Defendant. 
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Joinder in Issue. 
Filed August 20, 1925. 


* 




* ! 


* 


Comes now the plaintiff and joins issue upon the defend¬ 
ant's rejoinder to plaintiff’s replication to the second and 
third pleas in the above entitled cause. 

| 

XFAVMYER &j KING, 

Attorneys for Plaintiff. 
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A mended Rejoinder. 
Filed February 15, 1927. 


* 


X<>\v comes the defendant, by its attorney, and by leave 
of (Vnirt first bad and obtained tiles tiiis, its amended re¬ 
joinder, to plaintiff's replication to its second and third 
pleas. It denies that the execution and delivery of the 
said deed of release and receipt referred to therein was 
procured from the plaintiff by false, fraudulent and deceit¬ 
ful representations made to the plaintiff by the defendant 
or its a.uvnts; it denies that the plaintiff executed said 
papers while she was alone, sick and in pain, and in a highly 
nervous and depressed mental and physical condition; it 
denies that its claim agent stated to the plaintiff that he 
had boon informed by her attending physician that her then 
disability was due entirely to other physical conditions, and 
that said street car accident had nothing whatever to do 
wit h her then physical disability; it denies that its represen¬ 
tative told plaintiff that defendant company had no record 
of the accident, the car crew never having reported it, and 
that plaintiff had no way of proving whether it was the 
railway's fault or not: it denies that its representatives 
persuaded and induced tin* plaintiff to sign said deed of 
release and receipt and denies that its reprosenta- 
10 tive told plaintiff after she had signed said papers 
and accepted defendant's check in the sum of $225, 
that the railway company knew all about the accident and 
that she had been iin too much of a hurry to make a settle¬ 
ment : it denies that plaintiff's physical condition has been 
due to alleged injuries which she claims to have received to 
her back in boarding one of its street cars, as claimed in 
the declaration herein. Defendant, at the time of the filing 
of the original rejoinder in this case, had no knowledge 
as to whether plaintiff had cashed said check, but now 
admits that said check has not been cashed by the plaintiff, 
but says that the first knowledge that it had that plain¬ 
tiff had any intention of disaffirming said deed of release 
and receipt was on January 7, 1925, when plaintiff's at- 
tomev, bv letter of said date, submitted a claim on behalf 
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of the plaintiff and tendered said check, land defendant 
further says that plaintiff has ratified said; release by her 
conduct in that she retained said check and (jlid not give the 
defendant anv notice whatsoever of her intention to dis- 
affirm said deed of release and receipt until January 7, 
1925; it denies that plaintiff was misled by its agents and 
says that the plaintiff was in full possession of all her 
faculties, and acted with due deliberation when she signed 
said receipt and release, and accepted its check in full satis¬ 
faction and discharge of any and all claims for injuries and 
damages alleged to have been received by her through the 
alleged negligence of the defendant compaiiy, and this the 
defendant is readv to verifv. 

FRANK J. kOGAN, 

Attorney for Defendant. 


Feb. 15, 1927. 


11 


Memoranda. 


February 16, 1927.—Verdict for plaintiff for $18,000.00. 
February 1!), 15)27.—.Motion for new trial tiled and 
entered. 

I 

I 

Supreme Court of the District of Columbia. 

I 

Friday. Marj-h 4th, 1927. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons, presiding. j 




Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the motion for new trial 
filed herein being considered after argument thereon, it is 
ordered that said motion be, and the same is hereby, over¬ 
ruled and judgment on verdict ordered. 

'Wherefore it is considered that the plaintiff recover 
herein of said defendant tin* sum of Eighteen Thousand 
($18,000.00) Dollars, with interest from this date, together 
with her costs of suit to be taxed by the (jlerk, and have 
execution thereof. 


2—461 oa 
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From the foregoing judgment the defendant notes an 
appeal in open Court to the Court of Appeals: whereupon 
the maximum of an undertaking to aet as a supersedeas is 
fixed at the sum of Twenty Thousand ($20,000.00) Dollars, 
and the maximum of an undertaking for costs is hereby 
fixed in the sum of One Hundred Dollars, with leave to 
deposit the sum of Fifty Dollars with the Clerk in lieu 
thereof. 

12 Memoranda. 


March 10, 1027.—Supersedeas bond ($20,000) approved 
and filed. 

March 2 a. 1027.— Bill of Kxceptions (proposed) and 
notice, filed. 


Assif/nmoifs of Error. 
Filed March 2a, 1027. 


The learned trial Court erred: 

1. In refusin': - , at the close of all the testimony, to grant 
defendant’s motion to direct a verdict for the defendant. 

2. In refusing to instruct tin* jury as asked by the de¬ 
fendant in its written request for instruction Xo. 2. 

3. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 3. 

4. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 4. 

a. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. a. 

(I. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 6. 

7. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. if 

8. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 10. 

i). In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 11. 

10. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 13. 
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11. Ill refusing to instruct tile jury as asked by 
13 the defendant in its written request for instruction 
Xo. 14. 

12. In refusing to instruct the jury ajs asked by the 
defendant in its written request for instruction Xo. 15. 

13. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 18. 

14. In refusing to instruct the jury as asked by the de¬ 
fendant in its written request for instruction Xo. 19. 

15. In refusing to grant defendant’s motion for a new 

trial. I 

FRAXK J. HOG AX, 
EDMUXD Li JOXES, 

Attorneys for Defendant. 

| 

Designation of Record . | 

I 

Filed March 25, 1927. 


# 


* 






* 


# 


To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : I 

Please prepare transcript of record in the above entitled 
cause for filing in the Court of Appeals of the District of 
Columbia and include therein the following: 

1. Declaration. i 

2. Pleas. 

. 

3. Replication. 

4. Amended rejoinder. 

5. Joinder in issue. 

b. Memorandum of trial and verdict, I 

7. Memorandum of filing of motion for mjw trial, together 
with memoranda showing the overruling of j said motion and 
the entry of judgment on the verdict. 

8. Memoranda of the noting by defendant of appeal in 

open Court, of fixing of penalty of; undertaking on 
14 appeal, and of the approval and filing of said under¬ 
taking. | 

9. Memorandum showing date of submission of bill of 

exceptions for approval. j 

10. Memorandum showing bill of exceptions signed and 
filed. 


■s 





12 


■CAPITAL TRACTION COMPANY VS. MABEL P. SNEED. 


11. Assignments of error. 

12. Bill of exceptions. 

13. This designation. 

FRAXK J. HOG AX, 
EDMUXD L. JOXES, 
Attorneys for Defendant. 


Acknowledyment of Sendee. 


Service 
edged this 

C 1 


of the foregoing designation 
23 day of March, 1927. 


of record acknowl- 


A. L. XEWMYER, 
M. \V. KIXG, 
Attorneys for Plaintiff. 


Me mo rand inn. 

April 7, 11)27.—Proposed amendments to Bill of Excep¬ 
tions filed. 


Additional Designation of Record. 


Filed April 7, 1927. 

* * * * * * * 

Xow comes the plaintiff, appellee, in the above entitled 
cause by her counsel and directs the Clerk in making up the 
transcript of record on appeal in said cause, to include 
therein the following papers in addition to those 
15 designated by counsel for appellant, namely, 3VL* 
< Jriginal Rejoinder. 

XEWMYER & KIXG. 

A. L. XEWMYER, 
Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 


Wednesday, April 27, 1927. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons, presiding. 


The Court having this day signed the Bill of Exceptions 
taken at the trial of this cause, and submitted this day, 
now herebv orders the same made of record. 
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16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the fjoregoing pages 
numbered from 1 to 14, both inclusive, to be ia true and cor¬ 
rect transcript of the record, according to directions herein 
filed, copies of -which are made part of this transcript, in 
cause Xo. 69857 at Law, wherein Mabel P. Sneed is Plain- 

’ j 

tiff and Capital Traction Company, a body corporate, is 
Defendant, as the same remains upon the files and of record 
in said Court. I 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of 'Washington, in 
said District this 13th day of June, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk. 

17 In tin 1 Supreme Court of the District bf Columbia. 

Law. No. 69857. 


Mabel P. Sneed, Plaintiff, j 

i 

VS. 

! 

Capital Traction Company, Defendant. 

Bill of Exceptions. 

This case came on for hearing before Mi*. Justice Sid- 
dons and a jury on February 8th, 9th, and jOtli, and Feb¬ 
ruary 14th, 15th, and Kith, 1927, the plaintiff being repre¬ 
sented by Messrs. Frank J. Hogan and Edmund L. Jones. 

Thereupon the plaintiff to maintain Hie Issues on her 
part joined, produced as a witness Mrs. Elizabeth F. Max¬ 
well, who testified that she lived at the Goveijnment Hotels, 
A-B Building at North Capitol and C Streets, in this City, 
and that she had lived there for the past sjx years; that 
she was employed in the Bureau of Internal Revenue and 
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had been acquainted with the plaintiff for the past five 
years: that her room in the A-B. Building was next door to 
the room occupied by the plaintiff: that she remembers 
seeing the plaintiff on the evening of November 1(5, 192.°., 
r.t about 8:30 p. m., and the plaintiff appeared to be nervous, 
somewhat excited and in pain: that she bathed the plain¬ 
tiff's back with witch-hazel and also her hand which was 
swelling very badly: that she assisted plaintiff to un- 
18 dress and again rubbed her back with witch-hazel. 

filled a hot water bottle for her and helped her hack 
in bed: the next morning plaintiff appeared to be tired and 
looked as if she had not slept, and her right shoulder was 
very red as if she had fallen against something: the next 
morning I helped her to get up but she didn’t stay up, that 
thereafter she, on occasions, would rub the plaintiff's back 
with linament. and whenever she could do anything for her 
she did it: from November 16, 1923 she saw plaintiff twice a 

dav, and on tin* second or third dav after November 16th 

• • 

she noticed there was a bruised spot in the small of her 
back; she saw the coat plaintiff had been wearing on the 
(‘veiling of November 16, 1923. (a dark blue velour) and 
there were horizontal ridges on the back of it across tbe 
shoulders and down toward to middle of the back: I think 
there was one lower down but I am not sure about that; 
she had seen no ridges on that coat prior to this time, 
plaintiff remained ;it the A-B. Building for approximately 
two years after November 16. 1923, and witness could not 
see any improvement in her condition but she appeared to 
grow worse: she seemed to have convulsions of the muscles 
of the back, and the witness massaged her back with wet 
towels all that winter and spring: that as time went on she 
did not get about very much and did not go any place ex¬ 
cept in a taxi: that she was not related to the plaintiff, and 
prior to November 16, 1923 the plaintiff appeared to be in 
perfect health and was a very active woman; that prior 
to November 16, 1923 plaintiff had never shown any evi¬ 
dence of injury or trouble with her back. 

On cross-examination the witness testified that she does 
not remember exactly what plaintiff said respecting the 
accident as witness was more interested in doing something 
to relieve her pain, but thinks the substance was that plain¬ 
tiff had told her that she was boarding a street car and con- 
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duetor started the car and caught her coat in the door; 
that the car jerked her and she grabbed hold of the iron 
bar on the rea platform and tried to steady herself, and 
that when the car was turning the corner jit First and C. 
Streets she was thrown; that she was so dazed she did not 
remember what was said. 

i 

i 

19 The witness John B. Switzer was thereupon pro¬ 
duced by the plaintiff and testified that he was per¬ 
sonnel officer and appointment clerk in the Interstate Com¬ 
merce Commission. The witness, in response to a subpoena 
issued by the defendant, produced the records showing the 
attendance and absence of the plaintiff at her office. The 
records disclosed that plaintiff was absent from her place 
of employment during the months of November and De¬ 
cember, 1923. and January and February; 1924, on the 
following dates, and also the character of! leave granted 
her: ' t 

I 

November 6, 1923. Sick leave. 

November 16 and 17, 1923 “ 

November 20, 1923. Annual leave. 

November 21 to 30,1923. Sick leave. j 
December 1 to December ! 

28, 1923 . Annual leave. 

December 30, 1923. 30 minutes annual leave, com¬ 

pleting annual leave for that 
vear. 

January 5, 1924 1 hour annual leave. 

January 11, 1924 2 hours “ “j 

January 14, 1924. 3V1> “ annual leave. 

1 hour sick leave, j 

January 15, 1924. Sick leave. 

January 16 through Feb¬ 
ruary 29, 1924.Leave without pay. 

The witness further testified that on March list, the plain¬ 
tiff’s connection with the Department was severed because 
of a reduction in personnel; absence from duty is one of the 
factors figured in efficiency rating; that in the department 
in which plaintiff worked she was entitled to three days’ 
sick leave on her own statement, but a longer absence for 
illness would require a doctor’s certificate; that plaintiff 
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was receiving at the time of lie • discharge $1,320.00 per 
imiuim, ])lus a bonus of $240.00: that the bonus is no longer 
granted to employees in tin* government departments but 
was abolished with tin* Classification Act: that the plaintiff 
was a tabulator typist : that plaintiff was entitled to thirty 

(lavs' sick leave and thirty (lavs' annual leave a 
• • • 

20 vear. 

Thereupon the plaintiff produced as a witness Miss Caro¬ 
line Edna Smith, who testified that in 1922 she was em¬ 
ployed in the Bureau of Internal Revenue hut on account 
of a reduction in force was dropped about the eighth of 
August. 1922: that at the time she ceased her employment 
with the Bureau of Internal Revenue she was living in the 
A-B. Building, Government Hotels, and roomed right 
across the corridor from the plaintiff: that she thinks 
plaintiff first came to live at the Government Hotels in 1921, 
and from that time until August 1922 she saw her practi¬ 
cally every day, and particularly in the hot weather when 
the occupants of the hotel would leave their doors open: 
that she left Washington in July 1922, and up until that 
time the plaintiff seemed to he very energetic because she 
was always studying, studying shorthand and going to 
classes and taking notes with other girls there in another 
room, in one room or another, they were always busy; plain¬ 
tiff seemed to be in:good health and on occasions they would 
go to tin 1 country on outings and the plaintiff was able to 
walk around just as any normal, healthy person: that up 
to the time she left Washington, in July or August 1922, 
Miss Sneed had never had any trouble of any sort with her 
back; that she returned to Washington shortly before 
Thanksgiving in the year 1922 and took a room on Sixth 
Street, and shortly thereafter she called to see the plain¬ 
tiff in her room at the Government Hotel: at this time she 
was not able to be up and around with us. could not go with 
us, just crept over to her meals, go out and right back to 
bed after her meals, she walked with a cane very slowly, 
could not sit out on the settees when the weather was 
warm hut would go back to the hotel: the plaintiff 

21 seemed to be suffering considerably and the seat of 
her trouble seemed to be her back: in 1925 the wit¬ 
ness went back to the Government Hotels to live for two 
months in the Summer, and at that time she could not see 
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any improvement in plaintiff's condition: that she had to 
be waited on; that at this time the plaintiff had boards 
under the mattress of her bed and this appeared to 

22 make her more comfortable: plaintiff iisuallv sat in 
straight-back chairs and after sitting Up for a very 

short time she would lie down again: duringjthe past year 
witness had seen plaintiff about four times a month; that 
on every occasion she attempted to take plaintiff on a short 
outing and it was necessary for the plaintiff to lie down 
as soon as they reached their destination. | Every time 
she had to take her as an invalid, had to take; cushions and 
blankets and have a flat place to lie down as soon as they got 
to the destination: she appeared to be in pain and they tried 
to relieve it. 

On cross-examination the witness testified;that on occa¬ 
sions she would rub plaintiff's back but could! see no physi¬ 
cal evidence of any injury or deformity in her back, but 
could see signs of pain in her face; that when! she called on 
the plaintiff after Thanksgiving in 1922, tile main topic 
of conversation was the accident; that plaintiff told her that 
she was going to one of her classes and she came to this car 
and the door was closed and she thought she would not be 
able to get it but the conductor opened the door and when 
she got on the car started immediately before she was 
safely on, before the doors were closed; that plaintiff told 
her she was thrown as the car went around the curve, and 
the witness testified that she knew what the curve was, 
that one has to look out for it, and that one cannot get one’s 
fare paid before one strikes this curve; that plaintiff told 
her she was thrown as the car went around the curve; that 
there are two curves, that the second curve is worse than 
the first; that the doors held her and the conductor didn't 
stop the car, so that she got the force of the second turn; 
that is the one that threw her to the floor; that she was un¬ 
able to get to her seat as she was sort of naught in the 
door; the door was not closed before she got quite on, and 
in some way caught her coat and il retarded her progress. 

Doctor Guy Whitman Leadbetterj a practicing 

23 physician of this city was then called as a witness 
for the plaintiff and testified that he had specialized 

in orthopedic surgery; that is bone and joint surgery; sur- 

3—4615a 
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gery of the skeleton system: that he first saw Miss Sneed 
on February 2, 1J24, and that she enme to him complaining 
of a pain in llie lower back and inability to walk for any 
length of time or with any degree of comfort : she said that 
she was injured by a street car. The witness found the 
plaintiff had tenderness in tin* lnnibo sacral junction and 
above sacro il/iac joints, that is the lower portion of the 
back: she had considerable mnscle spasm and she was un¬ 
able to move the spine normally without considerable pain. 
There was also some pain down the legs at this time: she 
complained of inability to walk about for any length of 
time without considerable fatigue and pain. The witness 
has treated her more or less constantly since February 2, 
3924, about nineteen times, and while there has been some 
improvement, the last examination approximately a week 
ago revealed the fact that she stiii has tenderness at the 
aforementioned places and considerable limitation of the 
motion of the lower part of tin* spine and was suffering* 
from a bimbo sacra! and sacro il/iac strain of the ligaments 
and muscles of her hack. She was given treatment by the 
strapping of th«* back, rest, and a belt to protect the sacro 
il/iac joints, a corset reinforced by a brace, and also had 
baking, and massage. Witness described the anatomy of 
that part of the spine in the region of the sacro il/iac and 
stated that the bimbo sacro junction takes care of a very 
large portion of the weight bearing of the entire trunk of 
the body and the stresses and strains of the lower back are 
usually at that point. Witness also stated that x-rays 
were taken at Ids suggestion in this city and Baltimore at 
John Ilopkins, and that since his first treatment her condi¬ 
tion has developed from an acute to a chronic condition. 
She is also suffering from a spinal arthritis or rheumatism 
or inflammation of the joints of the spine: that lie 
*24 attributes the sacral il/iac strain to the accident and 
cannot say what caused the spinal arthritis and can¬ 
not say that it was caused by the accident, but muscular 
arthritis may be caused by a blow or superimposed by an 
injury or by infect ion. 

The witness further testified with the aid of certain x-ray 
plates that the plaintiff had a congenital abnormality of the 
spine in that she had six lumbar vertebrae instead of the 
normal number of live: that the x-ray plates taken at Balti- 
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more November, 1925, do not show any [evidence of ar¬ 
thritis: and he further testified that lie gave the plaintiff 
the usual conservative treatment of strapping the back, 
rest, and a belt, a corset reinforced by a brace, and also she 
had some baking, and a massage. j 

! 

Plaintiff thereupon called as a witness! Br. Jerome S. 
Crowley, who testified that he was a practicing physician 
in this City; that he knew the plaintiff ajnd that on No¬ 
vember 20, 1023, she came to his office for treatment and 
stated that she had been in a street car accident and in¬ 
jured her spine: lie examined her and foiind no evidence 
of injury. She complained of pain and lie!baked her back 
with a light: he again saw her on November 27, 1023, and 
that he saw her for the third and last tinjie on December 
28, 1023. The witness didn’t remember telling the agent 
from the railway when he came to see him [that he found a 
bruise at the base of her back but the railroad man had a 
record of what he had said, which one of tljie attorneys for 
the railroad showed him in his office the otjher day, and he 
told him at that time that the railroad records showed that 
he had reported bruises on the back, lie didn't remember 
the date the railroad man first came to his office, but if it 
was shortly after the accident and he stated she had a 
bruise, he probably remembered it at that [time but he did 
not remember it on the witness stand. Thejwitness further 
testified that during the time he treated [Miss Sneed he 
did not find any evidence that she was suffering from ar¬ 
thritis. but during the course of his examination of her he 
found that she had what was called a urethfal polyp, which 
is a small tumor, that occurs in the lube which leads from 
the bladder to the exterior, the technical najne for the tube 
being urethra, this condition not being connected 

25 with the trouble with her spine: that in his opinion 
the small tumor at the neck of the bljadder could not 

have caused the pain or suffering or trouble with plain¬ 
tiff's spine or back, and in his opinion the j plaintiff’s pain 
in her back could not have come from thisf tumor, and he 
doesn't see how he could have told the representative of the 
railroad company that that plaintiff’s pain and trouble with 
her back was caused by the tumor;! he did tell the 

26 railroad representative who called io see him that 
she had the tumor and that the tumor was not caused 
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by the accident: he treated plaintiff by baking her back 
with a light for the purpose of removing the pain, and this 
is the usual treatment for sprains. 

On cross-examination the witness testified that shortlv 

• 

after he first started to treat the plaintiff a representative 
of the railroad company came to see him: that at this time 
he does not remember telling the railroad representative 
that Miss Sneed had a slight bruise on the lower dorsal 
vertebra, but if he did tell the railroad representative that, 
shortly after he treated Miss Sneed, why then she prob¬ 
ably had a bruise there: he also told the railroad repre¬ 
sentative 1 that there was no fracture as far as he could as¬ 
certain and that he did not see anvthing serious at that 
time: that he strapped her back and treated her: that the 
wide distance between the visits indicated that she had re¬ 
sponded to his treatment, or had changed physicians: that 
he remembers that while he was treating Miss Sneed a 
representative of the railroad company came to see him 
to inquire about the accident: that when he was treating 
Miss Sneed and he idiscovered this small tumor he advised 
her of that fact: that In* remembers that the plaintiff talked 
with him about his interview with the railroad company's 
representative and, as far as he can remember, plaintiff 
asked him if he had told the railroad representative that 
she had a tumor on the neck of her bladder: he remembers 
that he told plaintiff on the occasion of her last visit on 
December 2S, about his interview with the railroad 

representative and he thinks he told her what he had told 
the representative of the railroad company. 

On redirect examination the witness was shown a copy of 
a report of Mr. Wilkinson, a claim agent of the defendant, 
relating to his interview with Dr. Crowley on December 27, 
1923, for the purpose of refreshing his recollection as to 
what he told Mr. Wilkinson. The doctor said that the re¬ 
port did not refresh his recollection, and it was thereupon 

admitted bv defendant's counsel that Dr. Crowlev told Mr. 
• • 

Wilkinson that he found a bruise on plaintiff's back. 

27 Thereupon the plaintiff called as a witness Dr. 

Custis Lee Hall, a practicing physician of the District 
of Columbia, who testified that he specialized in orthopedic 
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surgery and that he had examined the plaintiff on the oth 

of February, 1927: that he examined her hack after the 

history had been taken and noted that she was wearing at 

that time a corset with a brace attached to it. This support 

was removed, and routine examination of heir entire spine, 

pelvis, hips, and lower extremities was made. It was found 

that the motion of her spine in bending forvyard and later- 

allv was markedlv restricted. It was also found that move- 
• # • 

ment of the thighs with the knee extended iwas limited to 
about one half of the normal degree, and it was followed by 
apparent discomfort in the region of the back, which pre¬ 
cluded further lifting to the back; elevation of the arms was 
possible to less than the normal degree, and this was evi¬ 
dently due to the tension of the muscles ii| the back and 
shoulder. Pressure on the spine from tliej neck down to 
the hips showed areas of tenderness in various spots in 
the spine, especially the lumbar spine, and sajero-iliac joints. 
The condition of the muscles of her back Was evidently a 
severe contraction of all the muscles, which limited the 
motion of her spine, and those muscles were somewhat 
tender to the pressure. The reflexes of the lower extremity 
were negative. An x-ray examination was then made, which 
revealed essentially an abnormality of the last lumbar 
ve/rebnp. It also showed an impingement pf a portion of 
the last lumbar vo/rebne on the ilium oil the hip bone. 
There was also in the x-ray thickening of j the left sacro¬ 
iliac joint, as evidenced by arthritis in Hie region of the 
first and second lumbar ve/re bra'. The witness further 
testified that he diagnosed her condition as one* of severe' 
chronic back strain with arthritic changes iji the spine and 
saero il/iac joint: that he thought that there was a chance 
for the plaintiff to improve but he doubted if a complete 
recovery were possible in a patient of her age: that an op¬ 
eration would not cure her; that the congenital abnormality 
which she has renders her more liable to djevolp disability 
following an injury in this region and that it is possible 
that her back injury resulted from a severe wrench 
28 or strain of the back. The witness also stated that 
he was not able to say what caused the arthritic con¬ 
dition that he found, but arthritis may be caused by injury 
as well as infection. 
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Dr. Frederick 0. Coe was then upon called as a witness 
by the plaintiff and testified that lie was a member of the 
medical profession and specialized in Roentgenology, or 
the taking and reading of x-ray plates, and that on 
February b. 1.027. lie had taken certain x-ray photographs 
of the plaintiff's back for Dr. Hall: that the x-ray plates 
showed a very slight roughening on the* lower part of the 
first and lower part of the second lumbar vertebrae: that 
this roughening usually indicates age: it is known as osteo 
arthritis, usually incident to age: that the amount shown in 
these photographs is unusually small for a person of plain¬ 
tiff's age: that the plates also showed that the plaintiff 
had an extra or six lumbar vertebrae, which was united 
to the sacrum on the left side but was not united on the 
right side: also that then* could be seen in the photographs 
on the h*ft side an increase of density along the sacro illiac 
joint, which is usually indicative of strain, a certain amount 
of st rain, or what physicians call arthritis, the result 
20 of strain: that on account of the extra vertebra the 
plaintiff would have a potential source of weak back¬ 
bone and her back would be more susceptible to injury 
from a wrench or st rain than would tin* backbone of an ordi¬ 
nary individual. 

Miss Rebecca Hyneman was then called as a witness by 
the plaintiff and testified that she lived in the A-B Build¬ 
ing, (lovernment Hotels, and had been living there since 
101!): that she had known the plaintiff since the time when 
sin* first came to live in tin* A-B Building in 1021 : that 
she and the plaintiff were very good friends and that she 
used to see her almost every day: that prior to November 
lb, 1022 she and Miss Sneed would, in the Summer, take 
trips to the country several times a month: on these 
trips they would take long walks and climb up hills and 
down In the valleys: tin* plaintiff had great endurance and 
she never complained of being tired but was roadv to stav 
out as long as anybody; the witness saw the plaintiff the 
day after November lb. 1022, or the following day: she 
was in her room at the (Jovernment Hotel and was on the 
bed complaining of an injury to her spine: she could hardly 
sit up or do anything and sin* showed tin* witness her coat 
with several impressions or ridges, one in a slanting line, 
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across the shoulders, mid there were some ridges that were 
less plain lower down ;thewitness had never seen these lines 
on plaintiff's coat before; after the accident On November 
16, 1923 she went to see plaintiff every chance: she got; she 
would sometimes bring her something to eat, go to market 
and take her something, because she had some difficultv in 
getting her meals; after the street car accident the plain¬ 
tiff could not do anything like she had done before; she 
would take her out in her automobile and prop her up with 
pillows and boards and things like that to make her com¬ 
fortable, but as soon as we got to our destination she 
30 would have to lie down: she could not sit up two 
minutes after we got there; sometimes on Sundav 
I would take her to the band concert at the: Washington 
Barracks and as soon as we got there she had to Hop right 
down, she could not sit up; it only takes about ten minutes 
to drive from there to the hotel and she could not sit up 
after we got to the barracks, after we got there; she had 
to lie down on the seat of the car; prior toj the accident 
the plaintiff never showed any evidence of trouble or pain 
or injury in her back but was a perfectly healthy, normal 
girl, just as healthy as could be; that the witness has not 
noticed any improvement in plaintiff's condition since the 
accident. 


The plaintiff thereupon produced as a witness Elisabeth 
H. Smith, who testified that she resided at 1 hej Government 
Hotels, A-B Building, and that she had resided there since 
May, 1920; that she was well acquainted with! the plaintiff 
and lived at the Government Hotels all the time that the 
plaintiff resided there; she and the plaintiff ‘had been in¬ 
timate friends since September 1, 1922: that jprior to No¬ 
vember, 1923, the plaintiff was a very active, blight and 
intelligent woman, she was one of these people noticably 
active about her room; she was always doing something, 
washing, ironing, or sewing, or darning, or studying, which 
she did considerable of. She went out to nighj schools and 
witness helped her with her stenography by| dictating to 
her, and remembers she went and studied cooking at the 
same time; she used to walk down to the Eastern High 
School, and she was a very active, bright woman; that she 
saw plaintiff immediately after the accident in November, 
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192.'); that prior to the accident sin* had never observed anv- 
tiling ia plaintiff's conduct or actions which indicated that 
she had any trouble whatsoever with her back or any pain 
in her back: that subsequent to the accident the 
31 plaintiff became more and more helpless and more 
and more in pain and spent more 1 and more time in 
her room and on her bed: at the time we supposed it was 
something transient and that she would recover every day; 
that she waited on the plaintiff more or loss when she began 
to have so much pain and felt so much distressed: that she 
would go to her room and help her with little tilings, and 
find that she had not slept, and plaintiff would say that she 
had been in pain all night and could not rest, and witness 
rubbed her back sometimes: that plaintiff would have pains 
in different parts of her back, (‘specially little localized 
pains that she talked about, and we put a hot water bag 
on her back and on her shoulder and on her neck and we 
thought she was getting very dangerous trouble from tin* 
spine. The plaintiff felt at all times that the pain was from 
the injury. 'That wo knew she was sun* of: that that con¬ 
dition has continued up to the present time, that she doesn't 
set* any improvement in her condition. 

On cross-examination tin* witness testified that tin* plain¬ 
tiff was a very intelligent woman: that slit* was always 
bnsv and studied a; groat deal: that during all the time the 
plaintiff resided at the A-I>. Ihiilding and the witness and 
tiie other ladies in the house wen* assisting her they all 
thought that her trouble came from the street car accident; 
that tin* plaintiff told them that her trouble came from the 
street car accident and the plaintiff attributed all of the 
pain in her back to the injury she had received on the street 
car. 


Mrs. Grace A. Laird was thereupon called as a witness 
for tin* plaintiff and testified that she resided at 1719 13th 
Street, in the Home of the Woman's Christian Associa¬ 
tion: that she was acquainted with the plaintiff, who came 
to live in the home of the Woman's Christian Association 
something over a year ago: that during that time she 
32 has seen the plaintiff very frequently: that she goes 
to plaintiff's room frequently and occasionally the 
plaintiff comes to her room; that plaintiff spends a great 
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deal of time lying on her bed; that she scents to have diffi¬ 
culty in staying up for any length of time* that plaintiff 
has boards under her mattress in order to make the bed 

i 

more rigid; that in the warm weather the plaintiff is able to 
go down to the front porch and lie on a wooden bench that 
is there; she can also go to the north porch and lie on a 
wooden bench that is there: and she can also go to the back 
yard and lie on a wooden bench that is there;: that plaintiff 
when sitting usually has a pillow propped behind her back, 
and when she is dressed she wears a brace;! that since the 
plaintiff has been at the home of the Woman’s Christian 
Association she has not done any work, andjfrom what the 
witness observed of her condition she did not! think that she 
was able to work. 


The plaintiff thereupon took the stand in her own behalf 
and testified that in November, 1923, she was living at the 
A-B. Building, Government Hotels, and had lived at said 
hotel since October ‘27, 10121 : that she was employed at 
the Interstate Commerce Commission and hiid been so em¬ 
ployed for about ten years: that prior to her employment 
with the Interstate Commerce Commission she had been em¬ 
ployed in fire insurance companies in Kansas City, Mis¬ 
souri, as a stenographer: that before that she had been a 
school teacher in the rural schools in Kansas: that she 
taught school for five years: that while slxji was teaching 
school she studied shorthand and has been stenographer 
and typist ever since she gave up teaching school; that she 
was working in Kansas City when she got her ap- 
33 pointment with the Interstate Commerce Commis¬ 
sion, and that while there she earned her own living 
all the time and did not have any means except her earnings 
for her support: that prior to November lb, 1923, her health 
was 100 per cent perfect, and that prior to thht date she had 
never had a pain in her back in her life: that she had been 
active all her life up until November 10, 1923; on the eve¬ 


ning of November 10, 1923, she was going to night school 
at the Business High School in this City, studying short¬ 
hand for the purpose of keeping up her sphed. 

She always did that to keep up her speed; that on the 
evening of November 10, 1923 she left the hotel and walked 
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to the corner of Xew .Jersey Avenue and C Street to take 

• 

a street car; that she was walking north on New Jersey 
Avenue and about thirty feet from the car stop when she 
noticed a car coining to a stop and the door opened and 
closed; she did not expect to get this car but expected to 
get the next one: sin* continued walking and walked around 
the rear of the car and was standing in front of the door; 
the conductor looked around and saw her and opened the 
door; she at once started to get on and had one foot on 
the step and the other one stepping up to get on the plat¬ 
form when the car started forward without any warning, 
suddenly; she was entering on the right side of the divid¬ 
ing rail on the rear platform but the sudden starting of 
the car threw her to the left and she was just able to 
catch hold of the iron rod with her right hand, and her 
body swung in a semi-horizontal twisting position and at 
the same time the Joors were being forced on her back and 
she thought she was not going to be able to get in an up¬ 
right position and get out of that position, but the beating 
of the doors on her back, together with the speed of the car 
which seemed t<> increase, and she sort of fell back into the 
same old position: the car did not stop but turned a sharp 
curve which she supposed was at First Street, and she 
twisted around and fell to the rear vestibule, on the 
M4 car floor on her back and on her spine; she fell on the 
vestibule floor with great force on her back and spine 
and caused a severe burning sensation and seemed to be 
stunned. Someone took hold of her under her arms and 
lifted her to her foot and she took a seat on one of tin* long 
parallel seats, and a few moments later moved across the 
aisle to one of the rear seats of the side; that she was anx¬ 
ious to see if she could walk and it was a great relief to find 
out that she could: that she had a conversation with the con¬ 
ductor: that she left the car at Pennsylvania Avenue and 
Seventh Street: that the car had come out C Street and 
turned down by the Peace Monument and gone along Penn¬ 
sylvania Avenue: that sin* transferred to a Seventh street 
car and left the car at Rhode Island Avenue and went 
to Business High School; that she did not remain at the 
school as she did not feel like it; she was trembling all 
over and was very weak: that she returned to her room 
at the hotel and a friend came in and rubbed her injuries 
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with witch-hazel; that she fill peculiar and! excitable and 
dizzy; that after her friend had rubbed her injuries she 
went to bed and was sufferin'' pain; that the accident hap¬ 
pened on Friday, November 1(5, 1923; that! the next day 
she did not go to the office; that she did not go to work on 
the 16th of November because she had gotten a splinter 
in her eye; that she went to work on the following Mon¬ 
day, but did not do much work: that she tried to type but 
had so much pain in the lower part of her!back that she 
did not trv anv more and she did not suppose that she 
wrote over three lines: that she did compare some work 
and then went to the wash room and laid flown on some 
chairs at different times during the day; that she did not 
accomplish very much work: that she did liot go to work 

the next dav and did not return until the 28th of December. 
* 

On the 2(>th of November she called up Df. Crowley and 
made an appointment to see him: that Dr. Crowley 
35 treated her and baked her back: thajt she saw him 
several times but did not get any relief; that she 
did not notice the injury to her coat on the levelling of the 
accident but noticed it the next morning when she removed 
her coat at the breakfast table. 

She then noticed the lines on the coat: the coat was a 
Marvello coat, with a good deal of nap oij it; there was 
one line across the shoulder and tin* other jwas just below 
the shoulder, and then in the middle there! was a succes¬ 
sion of lines, and then at the top of the sacrum and across 
the lower part there were quite a number of lines; that the 
lines on the coat were nearlv horizontal: that during the 

* ’ i *• 

course of her treatment by Dr. Crowley he told her that 
she had a small tumor at the neck of her bladder; that she 
had this tumor removed on February 29. 1924. at the How¬ 
ard Kelly Hospital in Baltimore, Maryland: that it was 
removed by being burned off or cauterized, and that it 
was done in about fifteen minutes: that at tin* time of this 
operation she did not stay in the hospital !at all but took 
a taxi and went to the train and came on home; that after 
this operation she suffered a little pain in the region of 
the bladder but it was very slight; that she did not know 
until Dr. Crowley made his examination that she had this 
small tumor; that as she did not get very much relief from 
Dr. Crowlev’s treatment she went to Dri Leadbetter in 


i 


28 


CAPITAL TRACTION COX i'AXV VS. MABEL P. SNEED. 


February, and sin* also had a few treatments by a chiro¬ 
practor and they gave her no relief: that she went to see 
Dr. Leadbetter on February 2, 1J24. at the surest ion of 
Dr. Finney of Johns Hopkins Hospital at Baltimore, Mary¬ 
land: the main treatment idven her by Dr. Leadbetter was 
a support: she had some* back treatment and some mas- 
sajfe, but tin* support, the brace, was tiie main treatment: 
that Dr. Leadbetter made a brace for her to wear and she 
still wears it: from that lime on she* “Tew worse: she did 
not improve any, it jrradually “row worse: that in 
2(> describing her sufferimr from the accident the plain- 
tiff said that her symptoms were so varied and the 
pain was in the spine, and at times it was in the lower 
back, and then if she walked or sat up much it would ex¬ 
tend through the spine, and some part of the time she had 
a pain in the back of the head, very severe, and wasn't 
able to “et up at all, at that time, and the sutTerin^ was 
very ureat. She was not abb* to sleep for a loii“* lime after 
the accident on aerount of tin* pain: at the present time if 
she walks very much or sits up very much or uses her arms 
very much she cannot sleep: that her bed is called a frac¬ 
ture bed, that is, boards under tIn* mattress. After De¬ 
cember 28, i!>2d, plaintiff did not do much work when she 
returned to tin* office: she could not type on her machine 
because ii was out of repair and she spent most of her 
time in comparing, and even this caused her pain in the 
back and sin* would have to s»*et up and “*o to tin* wash¬ 
room occasionally and lie down: she* was taken home on 
the 12th of January and then went down to “vt her check 
later. On January 12th she started to type and that in¬ 
creased her pain so much she had to ir<> to the rest room 

around noon and stav there for several hours, and tliev 

• • 

took hor homo from thero. Plaintiff has not boon employed 
since .January, 1 Cl24. but sho did have her name put back 
on the register for a suspended date. During the ten years 
that she was with the (lovornment prior to November 1(5, 
1923, she had only taken off four days without pay. In 
191.') plaintiff had a; major operation and at that time used 
all of her annual leave and sick leave, and it was ncecs 
sary for her to take four days without pay at another time, 
a day or two, or something like that, without pay. The 
major operation in 191b was for a fibroid tumor in the 
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uterus. Her condition in the Spring of 1924 seemed 
to grow worse, and it seemed to reach |an acute stage 
in Mav or June; in 1925 I)r. William Mason of this 

* i 

City, at tlie suggestion of Dr. Leadbettcr^ removed her 
tonsils: that while at the hospital on that! occasion, Dr. 
Leadbetter gave her special massage and bake treatment 
in a fracture lied for eight days: it did not give her much 
relief although it helped her a little at the time: at the 
present time plaintiff feels that there is no improvement 
over her condition a year or two ago: prior to the acci¬ 
dent she was very active and worked in the office for seven 
hours and then would do work for hours, washing and iron¬ 
ing. and go to night school after office lipurs; she was 
usually up at six or seven in the morning and stayed up 
until eleven or twelve o’clock at night: that she is 53 vears 

old. j 

Plaintiff believes that she called up the Capital Traction 
Company on the 20th day of November, 1923, and talked to 
Mr. Wilkinson: she does not think she described the acci¬ 
dent: she told Mr. Wilkinson sin* had ail accident and 
thought she was hurt but probably it was cjnly temporary 
and she would not put in a claim for personal injury but 
she did want to put in a claim for her coat which appeared 
to be ruined from the creases in the back: Mr. Wilkinson 
said lie was very busy but would come out if possible that 
afternoon: lie did come out that afternoon arid asked a good 
many questions; he asked where the coat was purchased 
and the purchase price; where she 1 was employed, and how 
long she had been so employed, and if the conductor wore 
glasses, and if he were young or old; she told him the coat 
was purchased in Chicago and the price,j including the 
alterations and shipping charge, was about $90.00; that 
she was employed in the Interstate Commerce Commission, 
and that she did not remember whether the conductor wore 
glasses or not. She described the conductor and said he 
was tall, of slight build and appeared to be somewhat 

38 young: Mr. Wilkinson examined the coat and said lie 
did not think the creases were made by the car door; 

Mr. Wilkinson said the Company would pay for the coat 
and asked her how much she asked for the damage, but she 
didn’t give him any amount as on the spur of the 

39 moment she didn’t know how to arrive just at the 
value of the coat; although 1 had purchased it two 
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years before she hadn't won; it n:: k-1\ so I didn’t state any 
price at that time. Plaintiff stated that her conversation 
with Mr. Wilkinson was on Saturdav. and then she went to 
work on Monday, the 10th, that on the 20th she was not able 
to work. Later she called np Mr. Wilkinson attain and 
told him that she was not able to work; that she was not 
getting well as she expected she would or hoped she would; 
and she wanted to put in a claim for personal injuries; she 
doesn't remember whether anyone saw her after that con¬ 
versation prior to .January 5, l!>2-i-, but on that date Mr. 
Hill of the railroad company came to see her; on that date 
she was feeling badly and left the office about three o’clock, 
and when she came home Mr. Hill was there and she talked 
with him. Mi - . Hill said to her: “You haven't been to the 
doctor very much”. She replied: ‘“Well, the doctor said 
it was a sprain, and about all 1 could do was to rest; and 
what else could 1 do when two doctors told me to do that”, 
lie said: ”1 don't know: I'm not a doctor”. During this 
conversation Mr. Hill also said to her: “You can't net anv- 

tiling; vou haven't anv witnesses. We have no wav of 
• • • 

knowing whose fault it is, or how". I asked him if the 
conductor didn't report the accidonl. and he said,. * fc Xo, the 
eonduetor didn't report it : if he did he would lose his posi¬ 
tion". During this conversation Mr. Hill also asked her 
how much she wanted for her personal injury. He was 
cross and spoke very angrily as if she were at fault, and 
said, "What do vou want !" She was feeling verv bad and 
she told him. “Thatdepends; if 1 never get well, no amount 
can really compensate me”. He said: “Your injury is 
verv trillion, vour doctor told me so: vour trouble is due 
to other conditions and you will never be any better until 
you i»vi rid of those conditions." Plaintiff was thereupon 
asked if she believed what Mr. Hill had told her that her 

doctor had said, and she replied: “Well. 1 did in a 

40 wav, and still it was verv hard to think that mv own 
• • • 

doctor was discussing the matter, without my knowl¬ 
edge or consent, and I didn't think it was necessary for 
him to tell them about the other condition, in fact 1 won¬ 
dered if he had any right to do so.” 

The other condition that she referred to was the tumor 
that Dr. Crowley had told told her was on her bladder. 
She also believes that Mr. Hill said something about hav- 
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ing the railroad company surgeon examine her; she was 
feeling verv badlv but agreed to be examined bv the com- 
pany’s physician. Mr. Hill then went out and called him 
up but lie was out of the city. She thinks that Mr. Hill 
called up Dr. Charles S. "White. She told!Mr. Hill that 
she had gotten on the car about 8:10 p. m. Mr. Hill offered 
to pay her $150.00, and she asked him if lie had been in¬ 
jured if that would cover his damage. She didn't accept 
the $150.00 and Mr. Hill left; she thinks after that and prior 
to the 12th of January, 1024, she talked to him once or 
twice over the phone from her office, and in tjiose conversa¬ 
tions the main thing that he said to her was tljiat her trouble 
was due to other conditions; lie said that her doctor, Dr. 
Crowley, had told him that; he said that Dr. Crowley had 
told him that the accident had very little, if anything, to do 
with mv condition and I told him that 1 was ^suffering with 
my back. She also spoke with Mr. Wilkinson on the phone 
between the 5th and 12th of January. 1024, aind lie told her 
that he was speaking for Mr. Hill as Mr. ,11 ill had been 
injured; that Mr. Wilkinson also had the same opinion 
that Mr. Hill had; tiiat he also iiad a talk with my doctor, 
and the doctor had told him that my trouble was due to other 
conditions and that the injury did not cause the trouble 
I was having in my back. The plaintiff \yas thereupon 
asked what happened after that with respect to these inter¬ 
views with the claim adjustors, and replied, ‘‘Well, we 
had a conversation over the phone in regard to a 
41 settlement, and we agreed on—compromised on 
$225.00. They talked so much much about my con¬ 
dition being due to other conditions and said so much, and 
something, and asked me if 1 could come after it, and then 
1 said *T guess 1 could’, and then he said lie would bring 
it out. Anyway, he (Mr. Wilkinson) phoned!several times 
and said he would bring it out.” In all of her interviews 
with the Claim Adjustors the main topic of conversation 
was that her trouble was due to the other conditions, and 
not from the accident. Plaintiff was thereupon asked if 
when she consented to settle for $225.00 she! believed that 
her doctor had told the railroad representatives what the}* 
said about her pain in the back coming from other condi¬ 
tions, and she replied that she relied upon their statements. 

The plaintiff testified that she saw Mr. Wilkinson at the 

| 
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Government Hotels on tin* 11th of January, 11)24: that she 

saw him about five o'clock in the afternoon: he was there 

when she got in from work: he asked her how she felt, and 

she told him that she was feeling very had and was getting 

much worse, and he said, “ I have something here that will 

make yon feel hotter", and showed a check. She replied: 

44 1 can't accept that: I am getting worse all the time, and 

it isn't a fair settlement for my injuries'': Mr. Wilkinson 

said, * * Well, 1 have just had a long talk with your doctor, 

and he said that your condition is not due to this injury 

hut to tlie other conditions: vou haven't anv witnesses 

• • 

either, you can't get anything on that account": that she 
relied on what lie told hen* as to what her doctor had told 
him, and said that sin* would not have accepted the check 
in settlement had she known that her doctor did not tell 
him that, or had she known her real condition, that he 
talked so much about the other conditions and I was sick. 
Mr. Wilkinson then handed her some papers and she 
signed them, but did not read them as she was feeling 
so bad: no one else was with her at the time: she saw Mr. 

Wilkinson in tin* lobby of the hotel and no one else 
42 took part in the conversation: she signed two papers 
that Mr. Wilkinson handed her: Mr. Wilkinson did 
not read the papers to her and no one witnessed her signa¬ 
ture: Mr. Wilkinson also >aid to her when she told him she 
could not sii^n because she was .u*ettiut** worse all the time, 
44 Vou know your trouble is due to other conditions. 1 just 
had a long talk with your doctor, and he said your trouble 
is caused by these other conditions, and not the injury. 
Your injury is very trifling: in fact, he said he was sur¬ 
prised Mr. Hill would allow me that much because my in¬ 
jury wasn't worth it because it was very slight and he 
doubted if I didn't take it whether Mr. Hill would ever 
offer it to me again because my injury was so slight, and 
it was just out of generosity that the company was paying 
me: Mr. Wilkinson also said that lie hoped 1 would get 
better but it was verv doubtful: that frightened me be- 
cause 1 was feeling so bad anyhow and then lu* said that 
he had just hurried his sister-in-law with the same trouble: 
Mr. Wilkinson didn't sav what was the trouble with his 
sister-in-law: he said he had buried his sister-in-law with 
the same condition: 1 had and these other conditions that 



CAPITAL TRACTION” COMPANY VS. MABEL P. SNEED. 


33 


my doctor had told him about was tlie cause of my trouble 
instead of the injury. Plaintiff further testified that she 
did not cash the check for $225.00 given her by Mr. Wil¬ 
kinson; that she didn't think it was a just settlement, and 
she felt that way so much that she never did cash it; that 
some time after that she consulted an attorney, and the 
following check, not indorsed, was thereupon introduced in 
evidence; I 

I 

Plaintiff's Exhibit Xo. 6L 

“Capital Traction Company. 

i Xo. G7892. 

i 

Washington, D. C., January 11, 1024. 

Pay to the Order of Mabel Sneed Two Hundred and 
twentv-five Dollars ($225.00). 

II. 0. CRAMPTOX, 

! Treasurer. 

i 

DAVID SJ CARLE. 

j 

(Through the Riggs Rational Bank,) 15-3 Washington, 
D. C.” 

43 On the night of her injury, her hand and fingers on 
her right hand were swollen: that she is not able to 
walk around any distance or be up any length of time with¬ 
out wearing the brace she is now wearing, and has not been 
able to do so since she got the brace from!Dr. Leadbetter. 

On cross-examination the plaintiff testified that she re¬ 
ceived her early education in the rural schools of Kansas; 
that she did not go through high school but had a second- 
grade certificate for teaching school, which; was equivalent 
to high school, and after living in Kansas City she re¬ 
ceived a high school diploma for attending night school; 
she received her first position in Kansas; City after she 
stopped teaching school, when she was 27 or 28 years old, 
that position was as a typist with the R. G. Dunn Mercantile 
Agency, and she wrote up the reports on;various people 
and corporations; the reports would show, among other 
things, the judgments that had been entered against 
various individuals upon whom the subscribers of R. G. 
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I)un Company would request information: site worked 
for If. C. Dun <Jc Company for about live months, and then 
took a position with a credit denrhi"* company whose work 
consisted in emii"* the tinancia! standing on individuals and 
corporations: she does not remember exactly the next posi¬ 
tion she took, but when she was in her early .‘50‘s she worked 
in an attorney's office in Kansas City, she acted as the 
lawyer's se< rotary, stenographer and typist, typed the leenl 
papers that he dictated to her. and things of that kind; she 

worked for the attornev for about a Year: she also worked 

• • 

in an importing and extracting company's office for about 
three years: from there she went to work for a lire in- 
sin a nee company. running a business service bureau ; 
44 her work there consisted of writing letters and re. 

ports on risks, to be printed and sent to the sub¬ 
scribers of the IJufenu: she worked for this company for 
about three years: thereafter she worked as a stenographer 
for two lire insurance companies in Kansas City; that she 
left tie* lire insurance company io take a position with the 
Interstate Commerce Commission, and that sin* worked in 
Kansas City for the Interstate Commerce Commission as 
r stenographer and typist for eieht years, and then was 
transferred to Washington, where sice had been working 
two years prior to the accident ; that she boarded tin* street 
car around S:10 in the evening: that she had one foot on 
the step a.nd was stepping up to put the other foot oil the 
platform when the cnr started: she had it just ill the act 
of stopping up to the platform, lmt did not liaYe it quite on 
the platform when the ear started : that is what threw her in 
such a horizontal twisting position- the fact that she didn't 
have both feet on the platform when it started: she just 
did manage to "Tab with her ri.eht hand and save herself: 
sin* was more interested in hane'ine* on than anythin"- else 
hut sin* knew that her feet were on the platform: the car 
was "nine at full speed and she was swineine out: it seemed 
that she was almost horizontal: tin* conductor was shut¬ 
ting the door at tin* time: in* told her he couldn't "*ot the 
door shut: at no tinea was the plaintiff swine*in"* out be- 

Yond tin* side of the car. and !e*r feet were alwavs on the 
• • 

platform after tin* car started but not before: that when 
tin* car started she "Tabbed the dividing* rail in the rear 
platform of the car with her rieht hand and continued to 
swine; for about a block: she thinks there was a sharp curve 



CAPITAL TRACTION COMPANY VS. MABEL Pi SNEED. 




when she was thrown, and she thinks it must have been 

' i 

First Street she was twisted around hangingj on to this iron 
rod; she was on the platform and fell and kind of slid off 
the rear platform and hit the small of her back and the end 
of her spine and ribs up against the woodwork; 
45 when she fell the door was kind of wrinkling up her 
coat and shoving her alone;, and she jthinks that the 
door caused her to slide ahum the roar plait form, because 
she hit the small of her back and then the oijd of her spine, 
too; as she was swiuidny* on the dividing rail she hoped 
the conductor would stop the car, and at oijie time the car 
must have slackened a little bit and she tljought she was 
S’oinii* to evt to an upright position and save herself, 
40 but the doors on her back were a hindrance and slie 
expected help from the conductor, butjiustead of that 
he continued beating the doors on Inn* back,, and hindering 
her: the creases on tiie coat were in a horizontal, semi- 
liorizontal position, and slie naturally inferred tliat the 
doors were hitting her ahuiy where the creases appeared 
on the coat : that after the car stalled she remained swiny;- 
i n !*• and holding on to the dividiim rod untlil tin* car wen I 
around a sharp curve at First and F Streets, where she 
was thrown; she came home from Fusiness ilitdi School 
on tin* niyht of the accident on tin* streel cay; that she was 
referred to Dr. Deadbetter by l)i*. Finney ofi.Iohn- Ilopkins 
Hospital in Daltimore; slie wrote Dr. Finney and received 
a reply from him on the first of February, referring her to 
Dr. Leadbctter; in .January she was treated by Dr. Som- 
mcrwerck, a chiropractor: she went to liirjn to see if she 
could not yd relief from tin* pain in heriback; plaintiff 
testified that sin* was operated on in Kansjis < "ity in 11)15 
for a tumor and that she also had a second operation for 
a tumor in Kansas Fitv in December, HfeJO; tin* second 

• ■ i 

junior was a lymphatic Imnor in her si» 1 <*•; tliat the first 
time she called up Ihe railroad company was the day after 
the accident; and fold them about I lit* coat: some time alter 
her first conversation with Mr. Wilkinson ;of the railroad 
company on Ihe day after the accident, she again called the 
company and told them that llier hack whs still hurt in,a; 
lier and that she wished to present n claim for personal in¬ 
juries. as well as for damage to her coat, and on January ], 
1024 Mr. Thomas (!. Ilill, Chief Claim Adjuster for Ihe de¬ 
fendant company wrote the plaintiti the following letter: 
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47 “Dear Madam: 

“I called at the A-B Building, Government Hotels, but 
you were not in. I left my card with the request that you 
call me on the photic, but as yet have not heard from you. 
AVill you kindly call my office some morning between 9:00 
and 1*2:00 at West 990.“ 

Upon receipt of the above letter she called Mr. Hill and 
made an appointment for him to come and see her and dis¬ 
cuss her claim, and she thinks that he first came to see her 
on January 5th: she is quite sure it was not on Jan. 10; 
she did not tell Mr. Hill that she wanted $350.00 to settle 
her case, and she did not name any amount, but he offered 
$150.00, which she refused: he wanted to know how much 
she did want, and she told him that that depended: if she 
never got well, no amount would really compensate her, and 
he left it that way!; that when she came to Baltimore on 
the 28th or 29th of February to have the small tumor re¬ 
moved from the neck of her bladder; she went on the steam 
railroad and no one accompanied her; she had merely a 
local anesthetic: she thinks that Dr. Crowley told her about 
the tumor on her second visit; Dr. Crowley told her that 
it was not necessary to have the tumor removed at that 
time and that it would cause her no trouble: that when she 
went to see Dr. Crowley on November 20. 1923 she told 
him about her fall on the street car and told him about the 
pains up and down her spine, and lie baked her back: Dr. 
Crowley never told her that her pain in the back was 
caused by this small tumor, but he did tell her that the pain 
in her back that he was treating her for came from the 
injury on the street car, and he told her that that was what 
he was treating her for; that Dr. Crowley's office was at 
Stoneleigh Court, in this City, and he had a telephone in 
his office, that there were public telephones in the center of 
the corridor in the A-B Building. Government Hotels: that 
she went to Dr. Leadbetter on February 2. 1924, and told 
him that she had been injured on a street car; she told him 
about the pain in her back: that is what she went 

48 to him for; Dr. Leadbetter gave her practically the 
same treatment that had been given her by Dr. 

Crowley, except that he also gave her a brace to wear; Dr. 
Leadbetter told her that her injury and suffering was due 
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to this accident, that it came from this accidebt; when she 

was treated bv Dr. Growler he never told her whether or 

• • 

not the suffering came from the tumor—they never dis¬ 
cussed that: it was generally understood that her suffer¬ 
ing and pain was from the back, and not frotn the tumor; 
Dr. Crowley was treating her back and not the tumor; 
plaintiff further testified that she went to John- Hopkins 
University Hospital for an examination in March, 1924; 
that she went over on the steam railroad line and came 
back the same day; that she also went back alone on a 
later dav for another examination; that she thinks she 
went over to John- Hopkins University Hospital three 
times, that on each occasion she went by herjself: that she 
told them at John- Hopkins Hospital when they examined 
her that she had been in a street car accident] and hurt her 
back and that her back was paining her. 

With the consent of counsel, the defendant! thereupon at 
this time offered in evidence the following release, and re¬ 
ceipt which were executed by the plaintiff: 

i 

“Know all men by those presents 


“That I, Miss Mabel Sneed, of Washington, P. C., for 
and in consideration of the sum of two hundred and twentv- 


five dollars ($225.00) dollars, lawful money of the United 
States of America, to me in hand paid by the:Capital Trac¬ 
tion Company, of the District of Columbia^ a body cor¬ 
porate, the receipt of which before the execution and de¬ 


livery of these presents is hereby acknowledged, have 
remised, released, and forever discharged, and do hereby 
for myself, and for my executors and administrators, re¬ 
mise. release and iorever discharge the said The Capital 
Traction Company and its successors of hud from all 
actions, causes of action, and demands whatsoever, 
49 both At Law and In Equity, wliichj against said 
Company I now have or which my executors or ad¬ 
ministrators hereafter can or mav have, foil or bv reason 


of any matter, cause or thing whatsoever, ncjw existing, or 
which may hereafter exist by reason of any such matter, 
cause or thing whatsoever, including all actions, causes of 
action, and demands whatsoever which now! or may here- 
^ ^ . reason of an occurrence which happened in 
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the District of Columbia, on the 10th day of November, 
A. I). 1929. and caused personal injuries, damage and loss 
to me and damage to my ])ersonal property, and including 
further all damages which have heretofore resulted and 
also those which hereafter shall result either directly or 
indirectlv as an effect of said injuries or anv of them to 
me or to my executors or administrators. 

In executing this release I have in mind not onlv in- 

• 

juries and damages now manifest, hut all consequences 
thereof which may hereafter heroine manifest as conse¬ 
quences directly or indirectly of the said occurrence. 

In witness whereof, I have hereunto set my hand and 
affixed my seal this lltli day oi January, A. 1).. 1924. 

MABKLSXKKD. (seal.] 

\\ it ness: 

A. WILKINSON. 


L 


. a — in and for tin* said District, do lierebv 


certify that-, party to a certain release, hearing 

date ‘>n tin* — day of-, A. I). 1!)—, and hereto an¬ 

nexed, personally appeared before me in the said District, 

the said-, being personally well known to me as 

the person who executed the said release, and acknowledged 
the same* to he— act and deed. 

Liven under my hand and oJicial seal this — dav of 
-, A. I). 1!)—. 


;>n 


1924. 


The foil owing end 
of the a hove release 
A. Wilkinson." 


orsement appears in the margin 
: “Paid hv check January lltli. 


“\\ ashington, I). C„ January 12th, 1924. 

I he Capital Traction Company to Miss Mabel Sneed, A-T> 

tiov't Hotel, Wash.. D. C. 


I* of hill and final settlement of any and all claims 
of Miss Mabel Sneed for injuries and damages 
said to have been received when car started 
while she was boarding it throwing her to the 
floor of tin' platform, on or about Nov. Ifi, 1929, 
at or near X. J. Avo. and C St. (Check). $225 00 
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Correct. , I 

THOS. (5. HILL, ! 

Chh f Adjuster of Claims. I 

i 

i 

! 

Approved. Charge Account Xo. 9201. 

Approved. ! 

I). 8 . CARLL, | 

L ice-President. j 

H. O. CRA.MPTOX, ! 

Manager Claim Dept. 

Received January 12, 1924, ol‘ the Treasurer of the 
Capital Traction Company two hundred and twenty-five 
dollars ($225.00) Dollars in full payment of the above 
account. 

$225.00. 

MABEL jSXEED.” 

The plaintiff further testified that at the tinjie she signed 
the above release and receipt she did not think the settle¬ 
ment was just and she never did have* anv idea of cashing 
the check given her by 1 lie defendant company: she moans 
after she got worst*—at tin* linn* sin* signed it she did ^7 
think it was a just settlement: she did not think anything 
about whether she would cash the check at the time she re¬ 
ceived because she was suffering so; she made up her mind 
that she would not cash the check very shortly after the 
settlement. 

Upon redirect examination the witness testified that no 
part of the release and receipt are in her handwriting ex¬ 
cept her name: that sin* did not read tin* release or receipt 
before signing them, and never heard them ifead until de¬ 
fendant's counsel offered them in evidence and read them 
to the jury. 

1 

51 Robert H. Wathen was thereupon cailled as a wit¬ 
ness by the defendant, who testified that lie was di¬ 
vision superintendent of the 1411 1 Street Division of the 
Capital Traction Company and was so employed on No¬ 
vember 16, 1923: that lie interrogated the drew of every 
street car that passed New Jersey Avenue land C Street 
from 7:10 P. M. until 9:10 P. M. on Xovembeif 16. 1923, and 
was unable to ascertain anything about the accident which 
is alleged to have happened to plaintiff. On cross-examina- 
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tion tIn* witness testified that lie didn’t remember then how 
many street ears passed that point in that time; that ac¬ 
cording to the schedule there wore certain cars that would 
have passed that point at S:K> P. M. or thereabout. On 
redirect examination lie testified that according to his 
present recollection, the street cars passed that point about 
six or seven minutes apart. 

Mr. Charles 0. Flynn was thereupon called as a witness 
by the defendant and testified that he was division super¬ 
intendent, Georgetown division of the Capital Traction 
Company and was so employed on November lfi, 1923: that 
!u* interviewed all motormen and conductors on all cars 
that passed Xew .Jersey Avenue and C Street from 7:10 
P. ,\I. to 9:10 P. M. on November Hi. 1923, and was unable 
to ascertain anything concerning the alleged accident to 
the plaintiff: that the only cars of the Capital Traction 
Company which passed New .Jersey Avenue and C Street 
were cars of the Georgetown Division and 14th Street Di¬ 
vision. 

The defendant, with the consent of counsel for the plain¬ 
tiff. thereupon offered in evidence the following record of 
Johns Hopkins University Hospital with reference to the 
examination of the plaintiff. The letters “ P. I.” and 
“P. Hx.” in the margin of said statement indicate present 
illness and present examination, respectively. 

“History Card at Johns Hopkins Hospital. 

P. I.: Onset November Hi, with injury to spine, by fall¬ 
ing in vestibule of street car. Noticed pain in spine, 
shoulders and right hand. This has become better. 

Fingers of right hand swollen at first but not now. 
32 Had had constant ache in spine between shoulders, 
and lumbar region of back. Throbbing in back on 
sitting up. "Wearing heavy coat aggravates this. Oc¬ 
casionally has little pain in left side of abdomen. Once 
noticed pain radiating down left leg. Has not worked 
since onset. Sometimes pain leaves on exertion. Oc¬ 
casionally comes on at night and wakes patient up. Finds 
hard surface to lit* on helps condition. 



41 


CAPITAL TRACTION COMPANY VS. MABEL Pi SNEED. 

i 

P. Ex.: There is tenderness from 4th and 6th dorsal 
spines and lumbar vertebrae especially on right back. Pain 
referred to this part in hexing body. All jmovemcnts of 
spine limited. Some pain over sacro-iliac. Kernigs nega¬ 
tive (this described by I)r. Sliands as test i of flexing ex¬ 
tended leg.) Ilips held somewhat rigid. 

Treatment: To have X ray of lumbar spine. A. P. and 
lateral and sacro-iliacs. To return the 29th. | 

3-28-24: X ray report Xo. 135078 saeroaliization of the 
5th lumbar on left side. Slight infectius arthritis. Xo evi¬ 
dence of any fracture. I 

3:31:24: Patient returns with same complaints of pain 
through back. Seen by Dr. Xachlas who found nothing 
of an organic nature. Condition—functional affair. 

Patient has been seen by Dr. Leadbetter in Washington. 
Reports of X ray and physical findings given to patient. 
Impression: Xeurosis.” 


The defendant thereupon called as a witnesjs Dr. Wilfred 
M. Barton, a practicing physician of this city) who testified 
that he had examined the plaintiff at the ropiest of the de¬ 
fendant on February 9, 1927. Tin* witness jthen testified 
in detail as to his examination of the plaintiff and stated 
that from the history of plaintiff's case, in his opinion, he 
did not think that the accident could halve caused a 
permanent arthritis but that the pain the plaintiff felt after 
the accident, he would say, was caused by it: that 
53 there was no physical reason why it was necessary 
for plaintiff to lie in bed during the; trial of the 
case but there was a mental reason: that plaintiff was 
suffering from neurosis, which is frequently a painful dis¬ 
ease; that he did not think that the plaintiff was per¬ 
manently injured and that 1 lie termination of the litigation 
would have a verv favorable effect on her: that trauma or 
injury is a recognized cause of arthritis; that a sacroiliac 
sprain of sufficient degree would cause arthritis, but it 
would require a severe blow. 

On cross-examination the witness testified that the rough¬ 
ening of the fibrosis around the joints as disclosed by the 
x-rays of plaintiff’s back was commonly found in everyone 
over fifty years of age; that he did not think that the 
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plaintiff was attempting to simulate anything but that she 
honestly believed 1 that she had been injured: the witness 
feels perfectly confident of that, and believes she must have 
had some sprain of her back at the time she fell: that he did 
not think that the plaintiff* was malingering or trying to 
simulate an injury; that he believes that the plaintiff's 
complete disability is the result of a functional disturbance 
and neurosis. Her inability to perform, with normal 
muscles and a normal spine, except for a few minute de¬ 
posits of sodium borate around the joints, and some thick¬ 
ening in her right sacro-iliac,—if it were not for the fact 
that then* were other elements in the ease, she would be 
up and at her work: that her condition, as far as she is 
concerned, is just as incapacitating as if it were an injury 
to to the bone and the joint. 


Dr. John Allan Talbot, a practicing physician of this 
city, was then called as a witness by the defendant and 
shown the x-ray plates taken of the plaintiff's back. He 
was then given a history of plaintiff's case and said that 
there was nothing! from tin* history and examination of the 
plates which in his opinion would warrant tin* present 

disability of tin* plaintiff. The plates were 
f)4 fairly normal plates with the exception of the extra 
vertebra, which was congenital, and a little spurring 
showing evidence of arthritis in one* or two of tin* vertebra; 
that this spurring was not at all unusual in a person as old 
as the plaintiff: that from the history of tin* case given 
him the termination of the litigation will have a beneficial 
effect upon the plaintiff. 


On cross-examination the witness testified that he knew 

Dr. Hall, Dr. Leadbetter and Dr. (\>e and that they were 

all competent men in their respective lines; that witness 

did not see any density around the left sacro-iliac joint 

in the x-ray plates taken by Dr. (\>e, but he had just seen 

those plates that ;day and under a handicap because the 

plates should be seen with a stereoscope, which is the usual 

wav thev are examined at tin* time the doctor who takes 
• • 

them makes his report ami diagnosis. 


The defendant thereupon produced as a witness Dr. Al¬ 
fred Sommerwreck, who testified that he was a doctor 
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by profession and specialized in physio-therapy; that that 
term would include chiropractic but that it iwould mean 
more than chiropractic; that he treated the! plaintiff on 
December 30, 1023; that the plaintiff came to him with an 
acute pain in her back in the lumbar regioh, the lower 
muscles of the back near the hip; that she toldjhim she had 
been in some kind of a street car accident and that she had 
had trouble ever since then. 


It was thereupon stipulated between counsel for the 
plaintiff and the defendant that Dr. J. Uowaiid Kelley, of 
1418 Eutaw Place, Baltimore, Maryland, if called as a wit¬ 
ness, would testify as follows: 


55 “My name is J. Howard Kelley. I am a physician 

by profession and have been practicing for more 

than 25 vcars. I own and conduct the .J. Howard Kellcv 
• ! 

hospital at Baltimore, Md. 

On Feb. 29, 1024 Miss Sneed came to my jhospital for 
treatment. An examination disclosed a small growth in the 
urethra or neck of the bladder. This was a minor matter- 
and was removed. Miss Sneed left the hospital the same 
dav, having remained onlv a few hours. 

I personally took the history of her ease. Slip stated that 
she was operated oil in Kansas City in 1915 for a tumor 
which was removed and that she had another pelvic opera¬ 
tion in 1921 for the same cause and she was afraid that this 
growth on the urethra was a return of the tumors. These 
statements in the history were never verified! by me and 
1 made no independent investigation to ascertain their cor¬ 


rectness. 

Miss Sneed complained of a spinal injury -received 1(5 
months prior to this time. 1 am absolutely positive that 
she said that the spinal injury of which she comjplained was 
received 1(1 months prior to her treatment by |me. 

At the time 1 treated. Miss Sneed walked in my hospital 
without any apparent difficulty and without any! evidence of 
pain. 

I am not an orthopedic surgeon and therefore will not 
express an opinion as to whether arthritis could be caused 
by a blow as this is not in my line.” 


i 
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Mr. Louis J. Hood was thereupon called as a witness by 
the defendant and testified that he was employed with the 
Interstate Commerce Commission and had been so em¬ 
ployed since January, 1914: that he was in charge of the 
record branch of the Bureau of Ivxteiision and that 
')G lie held this position in November 1923 and January 
1924: that prior to coming to Washington with the 
Interstate Commerce Commission lie was the Assistant Dis¬ 
trict Engineer for said Commission at Kansas City, and he 
came to Washington in November 1921 : that while he was in 
Kansas City the plaintiff was employed under him; he 
then identified flie plaintiff as the lady lying on the cot in 
tin 1 court room: that when his office was transferred to 
Washington Miss Sneed came too: that in the latter part 
of 1923 Miss Sneed came into his office and wanted to know 
if he knew a good lawyer, and he told her “Yes," and 

asked her what she wanted a lawver for: that she said she 

• 

was not having any lurk ‘tti 11 u* a settlement with the street 

ear company relative to her accident. Hi* told her that his 

advice t<> her would he not to e*et a lawver because a lawver 

* • • 

would take about halt* of what she irot at least, but that if 
she real I v needed a lawver I would i?et her one of the voumj* 
lawyers with the Commission who could probably jjet a little 
better settlement than she could herself. Thereafter, prob¬ 
ably between the latter part of December Ib-J and tin* first 
of January 1TJ4, she talked with him a .train about the mat¬ 
ter: the conversation was after she had taken her annual 
leave in and she said that a claim a.irent of the railroad 
company had been down to where she was livin'? at the 
•rovernment hotel and offered her. as he remembers. ifcioO.OO, 
and she wanted to know what I thought about it. He told 
her he could not very well trive her any advice, but if she 
was hurt sin* should not take it, if she wasn't hurt it looked 
like a trift. They .then talked about a few things; about tin* 
same line of talk: she came back the next day and said the 
claim a.irent had been down airain and she had put him off 
but he was coming that nitrlit: she said that sin* was hold¬ 
ing out, as he remembers it, for ^MOO.OO. And then lie ad¬ 
vised her, he told her that if she was hurt not to 
f)7 settle, or if she hadn't made up her mind whether 
she was hurt or not, but that if she wasn't hurt it 
looked like a $?ift, and she said, “Well, I'm afraid if I put 
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him off I will not get the $300.00,” or words to that effect. 
She then worked on, of course, up until the middle of Janu¬ 
ary, and then she phoned in, or had somebody phone in, one 
or the other, that she was sick, and from time to time he 
sent somebodc down to see how she was getting along and 
to find out when she was going to return to work, and she 
always came back and said Miss Sneed didn't know just 
when she would be back, that she was still sick} so we put 
her on sick leave the rest of January, and February he 
thinks they put her on leave without pay. Then when she 
didn't return and showed no signs of returningjhe had her 
advised that her services were dispensed with on account 
of a reduction of force, so that we could fill the place. Dur¬ 
ing the time that Miss Sneed was discussing the advisa¬ 
bility of settling with the railroad company she! was doing 
her work in a satisfactory way, as far as he knows, and 
witness did not notice anything abnormal about her; that 
when the plaintiff talked with the witness she did not appear 
to be in any pain; that there was no evidence of pain as far 
as he could see: that the first time tin* plaintiff talked to 
witness and asked him if he knew a good lawyer he asked 
her if she had any witnesses and she said, “Not” she said 
that she had told the street car conductor, or else; the motor- 
man. that she had not been hurt and refused to give him 
her name, and witness told her, “You haven’t got much of 
a case.” These conversations lasted about ten or fifteen 
minutes, or so. After the witness's last conversation with 
the plaintiff in which she told him that she was holding out 
for $300.00, she told him that she had settled heir case, lint 
he didn't ask her how much she received in settlement and 
she didn't volunteer the information. On cross-examina¬ 
tion the witness testified that the first time he was 
58 asked about the conversations which lie jtestified to 
was on the preceding Saturday morning, when one of 
the attorneys for the railroad company called upon him, 
and he told that attorney just what he testified jto; that he 
had no records of these conversations but was! depending 
upon his recollection; that he came to court in response to 
a subpoena. 


Thereupon the defendant called as a witness! Arthur J. 
Phelan, an attorney-at-law associated in the practice of 
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his profession with Mr. Frank J. Ilogan, one of the at¬ 
torneys for the Capital 'fraction Company. Mr. Phelan 
stated that he had paced the distance, by paces of ap¬ 
proximately a yard in length, from First and C. Streets to 
Xew Jersey Avenue and C Street: that he paced this 
distance twice and found it to be 1 Go paces from the car- 
stop sign at Xew Jersey Avenue to the beginning of the 
turn at First and C Streets; that he also made tests with 
respect to the time it would take a car to travel from the 
car stop at Xew Jersey Avenue and C Street to the turn 
at First and C. Streets by boarding two cars at the corner 
of Xew Jersey Avenue and C. Street and timing them to the 
beginning of the turn at First and C Streets: that one 
test required 28 seconds, and the other 30 seconds. 


On cross-examination the witness testified that the car- 
stop sign is approximately 15 paces east of the east curb 
of Xew Jersey Avenue, and at the intersection of Xew 
Jersey Avenue and C Street there is a slight curve as the 
car swings over to the left to go down toward First Street. 
Two photographs taken for defendant by Leet Brothers, 
photographers, were thereupon offered and admitted in 
evidence by plaintiff showing tin* curves in the track, it 
being stipulated that these photographs may be used as 
exhibits in the Court of Appeals. 


58a 


Mr. Alfred Wilkinson was thereupon called as 
a witness by the defendant and testified that he was 
employed by the Capital 'fraction Company and 
had been employed by that company for nearly 32 years; 
that he was employed in the Claim Department for about 
23 years; that he interviewed the plaintiff on Xovember 
17. 132.'!, at tin* government hotels near Union Station, 
in the A-B Building: at this interview the plaintiff claimed 
that a car which slit* was boarding at Xew Jersev 
5!) Avenue and C Street had started before she was 
properly on the car, that she had hold of the iron bar 
on the platform and that she had swung around and twisted 
her back and fallen to tin* platform: she said that the coat 
she was wearing was damaged and that she noticed that 
tin* morning after the accident: that the plaintiff left the 
room to get her coat to show him, and in doing so she walked 
in a normal way and without any apparent pain; that the 
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plaintiff pointed ont to him certain lines on thp coat that 
appeared as it' something had been drawn across it but the 
cloth was not cut; that the coat was not damaged, and he 
told plaintiff all it needed was a good steamiiig; that on 
this occasion plaintiff made no claim for personal injuries 
but said that her back pained her a little and that she had 
gotten some linament from other women in the hotel and 
rubbed her back with it, but that she thought! she ought 
to be reimbursed for the damage to her coat. | That was 
the onlv claim that she made at that time. life saw the 
plaintiff about half past 5:00 in the evening; hejnext heard 
from plaintiff about a month later when she telephoned him 
and told him that her back was hurting her; the witness 
asked her who her doctor was, and she told hi|m; witness 
then asked plaintiff if she had any objection tri his seeing 
the doctor, and she said. “No*’; she told liiln that Dr. 
Crowlev was her doctor: that lie went to see Dr. Crowlev 

* I • 

on the 27th day of December 1922 at iiis office in the 
Stoneleigh Court Apartments; that Dr. Crowkjy told him 
that he made an examination of Miss Sneed’s back and 
that lie found a slight bruise at the lower dbrsal verte¬ 
bra; that lie strapped it but it was nothing serious; that 
he had seen her two or three times; the witncsjs thinks he 
said three times, and she responded readily to! treatment. 
He also said that there were no fractures of any kind. Dr. 
Crowley also told the witness that the plaintiff had a 
tumor on the neck of her bladder but that that had 
(50 nothing to do with the accident: that witness did not 
see Miss Sneed again until lie took lief down the 
check and the release on January 11, 1924: that the witness 
had no telephone conversations with the plaintiff after he 
talked with Dr. Crowley and didn’t see her lignin until 
January 11, 1924. The witness was thereupon! shown the 
release and receipt executed by the plaintiff and identified 
them and said that they were the papers sigjied by the 
plaintiff. He was also shown the check for $225.00 left 
with the plaintiff, identified it, and said that that was the 
check that he gave her; that on January 11, 1924 lie saw 
the plaintiff at about half past 5:00 in the afternoon at 
the government hotels; that when Miss Sneed fame in the 
building she had on her hat and coat, that She walked 
without any limp and without any apparent difficulty, and 
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did not carry a cam*: she did not seem to he in any pain; 
lie told her that Ik* had brought down tlie clicck for her and 
handed her the release. He and the plaintiff sat down at 
a table in the ha rise reception hall in the government hotel, 
and plaintiff took the release: that lie said to the plaintiff, 
“Read that. Miss Sneed, this is the* release*': plaintiff sat 
down and read it, picked it np and looked at it, laid it on 
the table, and repeated that throe or four times, looking at 
it and reading it: she said, “I don't think I ought to sign 
that." She wanted the check but he could not let her have 
the check unless he got the release and tin* receipt. She 
would not decide* what to do. I had another engagement at 
six o'clock and he got tired sitting there* waiting for her, 
and finally In* picked up this release and folded it up in his 
papers which Ik* carried and said, “Miss Sneed, if you 
change your mind about that, let me know and 1 will come 
down again." Plaintiff said she ought to have more, she 
wanted more, and Ik* told her that sin* had made the agree¬ 
ment with Mr. Hill, not with him, and that personally lie 
thought it a fair settlement. She said sin* ought to have 
more, she kept saying she ought to have more. After he 
started to leave sin* said, “Wait a minute*, Mr. Wil- 
(>1 kinson, let mi* see* that paper again." He handed 
it to her and she laid it on tin* table and said: 
“Here's what I don't like. If I sign this it says 1 forever 
release tin* Capital 'Fraction Company." Sin* said* “I 

could have no chance* to conu* back and got more* inonev. M 

* •• 

I said, “Xo, Miss Sneed, this is a final settlement, and you 
want to understand it that way." She thought fora while* 
Ionge*r and then said, “We*ll, I'll sign it," ami she* signed 
it and lie* handed her the* e*he*e*k and le*ft. Flu* witness's 
attention was thereupem called to the* fact that the* rele*ase 
was date*d Januarv 11, U’JJ ami the re*ce*ipt elated Januarv 
12, 1J2J, ami aske*d if lie* could explain the* elifferene*e in 
elates. He said he* hael made* that mistake* more* than once; 
“The* re*Ie*as<* was elatoel ami signed in he*r presence and he* 
probably eliel not till in the* elate* on the* receipt until the 
next morning ami them maeh* the* mistake* of putting in Jan¬ 
uary 12th instead of January lltli." The witness testified 
that the* re*le*ase* ami receipt we*re signeel at the same time: 
that lie* thought lie hael relateel all that lie* could reunember 
about these various conversations with Miss Sneed; the 
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witness denied that he had stated to Miss Sneed when she 
executed the release and receipt on January 11, 1924 that 
lie had just seen her doctor and that her doctjor had told 
him that this accident had nothing whatever toido with her 
complaint but was caused by her other condition: that he 
did not tell her anything like that: that he did[not tell her 
that she had no witnesses and therefore could hot get any¬ 
thing: the witness also testified that there was h rule of the 
Capital Traction Company requiring all conductors to re¬ 
port everything that happened on or near their car, and 
that the company had received no report of this accident 
and had been unable to find out anything about it; the 
witness never, in a telephone conversation withjMiss Sneed, 
told her that she had no witnesses afid that she 
62 could not get anything on that account^ or that he 
had just seen her doctor and that the doctor had told 
him that her condition from which she was suffering at 
that time, namolv, the pain in her back, was; not caused 


to do with 
on: that he 


by the accident: that the accident had nothin,! 
it but that it was caused by the other eondit 
never had but one telephone talk with her, afid that was 
when she told him about her doctor: that the check for 
$225.00 payable to the plaintiff was given hitn before he 
went to see her on tin* afternoon of January l|lth; that he 
was informed before he wind to set 1 her that la settlement 
had been agreed upon between the plaintiff and Mr. Hill. 

On cross-examination the witness testified that he made 
a memorandum of his interview with Dr. Crowley on De¬ 
cember 27, 1923 and reported it to the railroad company; 
this memorandum was thereupon furnished plaintiff’s 
counsel: the witness testified that Dr. Crowley fold him that 
Miss Sneed had a tumor on the neck of her bladder, and that 
it had nothing to do with the accident: Dr. Crowley did not 
tell him that plaintiff’s pain came from the tumor on the 
neck of her bladder, but did tell him that he was treating 
her for a slight injury to her back and for a bruise that the 
doctor told the witness he saw on plaintiff’s back, and this 
is what the witness reported to the defendant!: the witness 
did not tell Miss Sneed anything about a sister-in-law of 
his who had died: he did not have a sister-in-law who had 
died at that time, but did have a sister-in-law in Tennessee 
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who died about a year before plaintiff’s accident; she did 
not die from a cancer; when the plaintiff’s counsel asked 
him if she died from a tumor, he replied that he didn't 
know exactly what it was; she was operated on for some 
minor trouble apd an infection sot in: she died more from 
infection than anything else: lie positively did not tell Miss 
Sneed anythin,<r about the fact that he had a sister-in-law 
who died as the result of an operation; he didn’t tell the 
plaintiff that she would have to be operated on for this 
tumor; that lie is not a notary public and did not have 
(53 any notary public execute the release: there is a 
provision on the printed release for a notary public 
to execute it. but this is not forced by the company. The 
plaintiff wanted more money, but he didn’t try to persuade 
her to siun the release and take the check: that he didn't 
have any interest in that fact, whether she signed the re¬ 
lease or not: he didn't walk away to make her hurry up and 
siyn the release: he didn’t ”-o away as a matter of fact but 
would have fro no. if plaintiff had not called him back: he 
most positively did not toll the plaintiff anythin”- about his 
sister-in-law bavin”- an operation and dyinjr, and that he 
did not think there was much chance of the plaintiff getting 
well from this other trouble: witness never knew plaintiff 
and plaintiff never knew witness before this claim: that 
the married name of his sister-in-law who died in Tennessee 
was Annie Lehman; she was his wife’s sister: the witness 
never telephoned tin* plaintiff at her office or left word at 
her office that lie had phoned: he does not know whether 
Mr. Ilill called her up or not as he and Mr. Hill do not oc¬ 
cupy the same room: ho did not phone Miss Sneed at about 
11:00 o’clock on the morninir of January 11th and has no 
knowledge of anyone else phoninir her: at his first conversa¬ 
tion with plaintiff witness did not offer to pay her for the 
damage to tin* coat, and is positive he did not ask her 
how much she claimed for the damage to the coat. Witness 
did not keep any records of the dates when claimants tele¬ 
phoned; the railroad does keep a record but he would not 
say it would have a strict record of every phone call; that 
he had no reason for not yettinir a notary public to ex¬ 
ecute the release: that the only time the witness ever saw 
"Dr. Crowley was on December 37. 1923: that when he saw 
Miss Sneed on the lltli of January he had not seen Dr. 
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Crowley since December 2711:; that lie had a great deal 
of experience in his position as claim agent with the rail¬ 
way company and had taken a number of releases; that it 
was his business to get releases of claims against the com¬ 
pany if the company paid the claims: that he does not ever 
endeavor to persuade the persons who are making 
fi4 claims to settle the cases, he does not jtry to spend 
money: he was asked if lie tried to avoid law suits, 
and he replied “Well, sometimes”. Witness ialso testified 
that it is his business to settle with people asi fairly as he 
can; that he always endeavored to save the Icompany all 

the monev he could, but that was natural: that on Januarv 

• / ; •• 

11 tli, when the settlement was made, the plaintiff was 
wavering about accepting the money but not about making 
the settlement: to his knowledge Mr. Hill never saw Dr. 
Crowley. When asked if he didn't tell the plaintiff that he 
was the man who had seen her doctor and who had had a 
conversation with her doctor about her injuries, he replied 
“1 did not.” When he saw that plaintiff w|as wavering 
about accepting the money lie did not discuss the fact of 
what her doctor had told him. 


On redirect examination the witness testified that in cases 
where the company thought there was a liability they en¬ 
deavored to settle the cases for a fair amount; and that in 
going out to see claimants lie did not carry a potary public 
with him, and in a great many cases where the company 
felt that there was no liabilitv thev refused to make anv 

• • I * 

settlement at all; that he went to see the plaintiff on .Janu¬ 
ary 11, 1924 (because -Mr. Hill hud an engagement and 
could not go or else because he had an engagejneut in that 
locality, and it was just a case of accommodating one 
another) ; that the settlement of $225 had been agreed upon 
between the plaintiff and Mr. Hill, and that In) had no au- 
thoritv to change it: that Mr. Hill was his chief: the wit- 
ness also testified that his sister-in-law who tjlied in Ten¬ 
nessee was raised and lived for years within two and a half 
blocks of where Miss Sneed is living, and as a single girl 
and as a. married girl she would go around to these homes 
singing and playing and giving entertainment^, and prob¬ 
ably through that way Miss Sneed had learned of his sister- 
in-law; that his sister-in-law has been dea.d foijir years and 
that she had been living in Tennessee about two years be- 


1 
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fore she died, lint as a you.-g g'iH she was always going 
around to those homes sin-dim. 


Mr. Thomas G. Hill was thereupon called as a witness by 
the defendant and testified that lie was the chief ad- 

65 juster of claims for the Capital 'fraction Company 
and had been employed in the Claim Department of 

that Company for the past -- years and had been with the 
Company for do years: that In* first saw the plaintiff some¬ 
time between January 1st and January loth: that lie had 
an engagement with her for five o'clock in the afternoon, 
at the A-B Building, (Jovernment Hotels, that plaintiff was 
late in keeping the appointment and did not tret in until 
about half past five, that sin* said siie had just come from 
business: that she walked in the hotel briskly as a person 
in absolute* normal health would walk, sin* did not limp nor 
did she* use* a* caine*. nor did he* notice* any evidence of pain 
whatsoever: In* met Miss Sneed in the large re*ce*ption hall 
or lobby of the* hotel and they then went into one of the 
smaller rooms to talk: the* witness told her that lie* 

66 was tImre* to see* if he* could make* an aeljustment with 
her on the* claim that she* had made* against the com¬ 
pany. She took e>ff her coat anei seemed wry much inter¬ 
ested! about the* damage* to her e-oat. She* te>ok it e>!t as a 
normal woman would do anel he*ld >t up. and she seemeel 
t<> lay more stre*ss on the* damage te> her coat than on her 
injuries: she* held it up above her head anel saiel, “fan you 
see* those marks across there" (making a motion across 
the* back of her ce>at): the* witness said that he coulel not 
see the marks, and tolel her so. She* me>ve*d around in three* 
or four elifferent positions to direct witness's attention fully 
to it. and witness has m*ve*r yet see n those* marks e>n the* 
coat: the* witness told her that he* coulel not see them but 
that Mr. Wilkinson hael saiel that lie* saw them. lie* then 
asked her what she* paiel for the coat, and she* said. $85.00 
at Marsha!l-Fie*lds in Chicago. Ib* asked her he>w long she* 
hael had it. and she saiel, about a ye*ar. lb* asked her what 
she thought the* cennpany should pay he*i*, anel she said that 
she thought that sin* ought to have $.’>50.00. lb* saiel that 
he would not pay he*r that: that he*r injuries were* not 
serious: he saiel, '■‘Your docte>r says you have a slight 
bruise on the lower part of your back and lie strapped 
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it up, and your injuries arc not serious”; lie then said 
to her, “You know you have another ailment thajt was not 
caused by this accident.” She did not say she had, and she 
did not say she hadn't, and lie said nothin" - further about 
it. He further said that if the company paid her $1 50.00 
at the outside that that would amply compensate her for 
any injury which she had received by reason of the acci¬ 
dent which she claimed she had had on the ’defendant 
company's car. The plaintiff said she would not accept 
it and that she would see about it. He then told her that 
lie could not offer her any more than that because he 
thought it was enough, but that he would take it up with 
the company and let her hear from him again.! He does 
not remember a telephone conversation with plain- 
67 tiff after that, but lie must have had one because 
he went to see her again on .January 10, 1924: that -- 
is absolutely positive that lie went to see her oh that date 
at the A-B Building. Government Hotel-; that he saw her 
at the same place at which the other interview!took place 
and about the same time; on this occasion on January 10, 
1924, the plaintiff told the witness that she had just come 
from work, and she had her hat and coat on find walked 
in the hotel as any other normal person would, without any 
limp or cane and without any evidence of any- pain; that 
plaintiff gave no indication of suffering any pajin at either 
interview which witness had with her: at thijs interview 
on January 10, 1924 he told her that the conipany could 
not pay $250.00; they talked backwards and forwards 
about the amount and 1 think plaintiff came down to $200.00 
and he finally went up to $225.00 and told her that was 
all the company would pay; plaintiff didn't appear to be 
satisfied, she thought she ought to have more! money, but 
he told her that $225.00 was ample compensation and that 
was based on her own doctor's statement who stated that 
she had just a slight bruise on her back apd that her 
injuries had responded to treatment and thajt there was 
nothing serious and no fractures; he and jibe plaintiff 
thereupon reached an agreement to settle flic case for 
$225.00, and he told her when he left that hejwould bring 
the check the next day; he cannot recall exactly why he 
did not take the check, something came up, anjd it was Mr. 
Wilkinson's case and he gave him the check to take down; 
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ordinarily lie would have taken the check himself if some¬ 
thing hadn't come up, because he usually handles all of 
the unreported accident cases for the company: he did tell 
her that the company had no report of the accident: that 
in neither one of his conversations with Miss Sneed did 
he tell her in substance that he had just seen her 
68 doctor and that he, the doctor, had said that her 
conditio?), the pain in her back, was caused entirely 
by this other condition and that her accident had nothing 
whatever to do with it: lie did not tell her anything like 
that: he did not tell her that he went to see the doctor at 
all, because he did not go to see him: he did not tell her 
in substance that she had no witnesses and therefore she 
could not get anything: he would not make such a state¬ 
ment to any claimant: that he would not make use of such 
an expression to a claimant, and never told her anything 
like that: in these conversations with Miss Sneed she told 
him that her back had been hurt bv the starting of the 
car, and that the pain in her back came from the acci¬ 
dent, but lie never cross-questioned her about how the acci¬ 
dent occurred, only in a general way. 

On cross-examination the witness testified that he never 

did see Dr. Crowley, but that he had read the report of 

Mr. Wilkinson with respect to his interview with Dr. 

Crowley, and that he had read this report when he saw 

Miss Sneed: that he discussed this report with her: that 

he did sav to her, “You know von have another ailment 
• ' • 

not caused bv the accident": that she did not answer him 
about that: he did not state to her what that other ail¬ 
ment was. but when he referred to it he had in mind 
Doctor Crowley’s statement that she had a tumor on the 
neck of the bladder: when he saw her she mav have been 
complaining about a pain in her back, but that made no 
impression on his mind because all claimants have pains 
in their backs when vou make a settlement: he had never 

known a claimant to be entirelv well in the 22 vears of his 

• * 

experience as a claim adjuster: he mentioned to the plain¬ 
tiff what Dr. Crowlev had said about the other condition 
because witness had an opinion as to what caused the pain 
in the back: he personally thought that the pain in her 
back came from this other ailment: he can say positively, 
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however, that lie did not tell her that she had a tumor nor 
that the pain she was having in her hack came from this 
tumor; he told the plaintiff that she was suffering with an 
ailment that was not caused by the accident, accord- 
09 ing to what Dr. Crowley had told us; she had an 
ailment that was not caused by the accident: I don't 
know whether I told her she was suffering with this ail¬ 
ment, I may have said so, that was my private opinion; 
I did tell her that we had a report from her doctor. 

On re-direct examination witness testified that! in settling 
with Miss Sneed the Company was not paying for any in¬ 
juries except those caused by the accident: that lie based his 
personal opinion that her pain in the back was; caused by 
this other ailment on the fact that he had hat! the same 
thing himself, he had had a cancer. 


The witness was then shown a letter of .January 7, 1925 
from plaintiff’s attorney, and the reply thereto of January 
9, 1925 from the defendant company, and stated that the 
receipt of the aforesaid letter of January 7, 1925 was the 
first information that the defendant had ever received that 
the settlement with Miss Sneed was not entirelv satisfac- 

I • 

tory. The said letters were thereupon offered in evidence 
and are as follows: 


“Defendant’s Exhibit 9. 


Law Offices of Newmver & King, i 

• o 

I 

'Washington, D. C., January 7th, 1925. 

“Capital Traction Company, 

Washington, D. C. 

Gentlemen : 

We have been consulted by Miss Mabel Sneed concern¬ 
ing her claim against your company by reason of personal 
injuries sustained November 10, 1923. 

Thereafter Miss Sneed was visited by your company 
representative who induced her to sign a paper which 
70 was evidently a release of claim and delivered to her 
a check for $225. Miss Sneed states that certain 
representations were made at the time her signature was ob- 
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tallied concerning the nature and extent of her injuries as 
a result of the accident, which induced her to sign, and 
which she has since learned were not in accordance with the 
facts. She has, therefore, never cashed the check, which 
she has delivered to me to he tendered you, and as her 
injuries appear permanent and her condition is such that 
she has been unable to work since the accident occurred, 
she desires to be compensated in such sum as the facts war¬ 
rant, and I am writing this letter in order that I may coll¬ 
ier with your representative for the purpose of arranging 
an amicable adjustment of this claim if you so desire. 

Thanking you for an early reply, I remain. 

Yours verv trulv, 

(Signed) ’ * A. L. XEWMYKR." 


“Defendant’s Exhibit 10. 


The Capital 'fraction Company. 

Washington, T). C., January 1), 11)25. 

“Mr. Alvin L. Xewmyer, Atty.-at-law, 

Suite 700-704 Investment Bldg., 

Washington, I). (\ 

Dear Sir: 

Replying to your letter of the 7th instant in relation to 
the claim of Miss Mabel Sneed, 1 beg to advise, we will in¬ 
vestigate this case and advise you upon the completion of 
our investigation as to the Company's position in the 
matter. 

Kindly call our Mr. Hill and advise when and where he 
may see you after two o'clock in the afternoon. 

Yours very truly, 

(Signed)l * * II. 1). CRAMPTOX, 

Mcuiacjcr Cla'nn Drpar!went 


71 That after the writing of the above letter of Janu¬ 

ary Pth. witness called upon Mr. Xewmyer and told 
him about tin* release and how it was executed. 


The defendant thereupon announced its case as closed, 
and the plaintiIT thereupon took the stand in rebuttal and 
testified that when she went to Dr. Kellev in Baltimore, in 

• 7 
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February, 19*25, that she gave some physician jat his hos¬ 
pital the history oi“ her trouble, but that she did hot tell Dr. 
Kelley or anyone else that the spinal injury which she sus¬ 
tained was sustained 16 months before; that she never had 
an injury to her spine other than the one on. jthe car on 
November 16, 1923, and never had a claim for such an in¬ 
jury; that she did not see Mr. Hill on the 10th of January, 
but saw him on the 5tli. On cross examination plaintiff 
testified that the amount of the proposed settlement was 
agreed upon over the telephone with Mr. Wilkinson. 

j 

Both plaintiff and defendant then announced;their cases 
to be closed, and thereupon the counsel fori defendant 
moved the Court to direct a verdict for the defendant on 
the following grounds: 

i 

1. That the evidence in the case established facts which 
clearly imposed a duty upon the plaintiff to make an in¬ 
quiry for the purpose of ascertaining the truth qr falsity of 
the alleged misrepresentations of the representatives of the 
defendant company, and if plaintiff failed to make such in¬ 
vestigation she is nevertheless chargeable with! knowledge 
of all facts that a reasonable investigation woujd have dis¬ 
closed. 

1 

2. That the plaintiff was a well educated woman, having 
full possession of all of her faculties during 1 he negotiations 
leading up to, and at tlie time of, the executionj of said re¬ 
lease, and she was therefore dealing with (lie representa¬ 
tives of the defendant company at arms-length jand had no 
right to rely upon any representations alleged to have been 
made by them to her with respect to her physical condition 
and with respect to alleged statements by said representa¬ 
tives as to what plaintiff's doctor .had said to tlijem respect¬ 
ing her physical condition and the cause therel'oij*. 

3. That even if said release were procured by misrepre¬ 

sentations and fraud of the defendant’s agents, 
72 nevertheless it was the plaintiff’s duty, upon the dis¬ 
covery of said misrepresentations or fraud to imme¬ 
diately notify the defendant and disaffirm said Release: and 
that plaintiff by her conduct in waiting from January 11, 
1924 to January 7, 1925 had elected to ratify said release. 

4. That the evidence clearly showed that the plaintiff 
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did not execute said release in reliance upon the statements 
alleg'd to lia\(‘ hern made to !n*r 1 >y tin* defendant *s repre¬ 
sentatives, and said alleged misrepresentations were not 
the inducing* cause of tlie execution of said release. 

o. 'That there was a variance between tin* allegations in 
the declaration and 1 In* proof. 

(J. That there was no evidence showing that the injury 
was caused by tlip defendant oruny of its instrumentalities 
or any of its employee's. 

The Court refused to urant said motion, and defendant's 
counsel then and there noted an exception, which was duly 
allowed by tin* (’ourt. 

'Thereupon tin* defendant, by its written instruction Xo. 
-, requested the (’ourt to charge the jury as follows: 

‘‘The declaration m this cast* charges tliat tin* defendant 
railroad company did carelessly and neuliircntly start said 
car while plaintiff was in tin* act of boarding said car, and 
did carelessly attempt to close tin* doors of said car while 
plaintiff was boarding the same, and as a result of such 
neidiuence tin* plaintiff was thrown against parts of said 
car on the platform thereof and sustained the injuries of 
which sin* complains. The burden is upon the plaintiff to 
establish by a preponderance <>l the evidence that she was 
injured by the ncyliuvncc above described, and unless the 
plaintiff proves by a preponderance of the evidence that 
her injuries were caused by the nei.di.wnce charged in the 
declaration, then she cannot recover. And even if you 
should lind from the evidence that plaintiff was injured 
by some net of neidmeiice on the part o! tla* defendant which 
is not charged in the declaration, stili she could not 
recover, for she can only recover upon proof of the 
neirliirence charged in the declaration and no other." 


—• > 
< o 


The (’ourt refused to so charge the jury, and to the rul¬ 
ing of the (’ourt the defendant, by its counsel, then and 
there noted an oxce])tion, which exception was duly allowed 
bv the (’ourt. 

The defendant also, hy its written instruction Xo. 3, 
requested the (’ourt to charge the .jury as follows: 

“If you find from the evidence in this case that the plain¬ 
tiff attempted to board a car of the defendant company at 
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Xev Jersey Avenue ami C 1 Street, and that jthe car was 
started as she was stepping on the platform thereof caus¬ 
ing her to lose her balance, but that she wa.4 not thrown 
to the platform of said car until it rounded jthe curve at 
First and (’ Streets, X. \Y. or more than a block from the 
point at which plaintiff boarded the car, then you are in¬ 
structed as a matter of law that the plaintiff was not in¬ 
jured as charged in the declaration and your verdict must 
be for the defendant." 

I 

The Court, however, refused to instruct tluj? jury as re¬ 
quested, and to the ruling of the Court the defendant, by 
its counsel, then and there noted an exception, said ex¬ 
ception being duly allowed by the Court. 

The defendant also, by its written instruction Xo. 4, re¬ 
quested the Court to charge the jury as follows: 

“You are instructed that it is not negligence on the part 
of a street railway company to start a car suddenly, it is 
well understood by passengers accustomed; to ride on 
electric cars that they start with more or less of a sudden 
movement and passengers may be said to assume 
74 that risk. You are also instructed that; it is not the 
duty of a conductor of a street railway car to see 
that passengers are seated before* giving the signal to 
start. In this case it is charged in the declaration that the 
plaintiff ‘did carelessly and negligently start s^aid car while 
plaintiff was in the act of boarding said car, and did care¬ 
lessly attempt to close the doors of said call while plain¬ 
tiff was boarding the same, as a result of which negligence 
plaintiff was thrown against parts of said car on the plat¬ 
form thereof' and by reason thereof suiiered jinjuries com¬ 
plained of and -therefore you are instructed ins matter ol 
law that unless you find that the plaintiff's injuries were 
caused in the manner aforesaid, then there Can be no re¬ 
covery in this case, and your verdict must b|e tor the de¬ 
fendant.'' I 

The Court, however, refused to instruct the jury as re¬ 
quested, and to the ruling of tin? Court the defendant, by 
its counsel, then and there noted ail exception, said ex¬ 
ception being duly allowed by the Court. 

The defendant also, by its written instruction Xo. 5, re¬ 
quested the Court to charge the jury as lollows: 
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“You are instructed as a matter of law that if you find 
from the evidence in this case that plaintiff was on the 
platform of tile car when it started and was subsequently 
thrown by the car passing around the curve at 1st and C 
Streets, or if you find that after the starting of the car 
plaintiff gained the platform thereof and was then thrown 
by the movement of the car in passing around said curve, 
then you are instructed that in either event the plaintiff 
cannot recover in this action, as she has not proved the 
negligence charged in the declaration, and your verdict 
must be for the defendant."’ 


7b The (’ourt, however, refused to instruct the jury 
a.'- requested, and to the ruling of the Court the de¬ 
fendant, by its counsel, then and there noted an exception, 
said exception being duly allowed by the Court. 

The defendant also, by its written instruction Xo. 6, re¬ 
quested the Court to charge the jury as follows: 


“You are instructed as a matter of law that the release 
executed by the plaintiff on January 11. 19"J4. is a complete 
bar to any recovery by the plaintiff in this action regardless 
of whether she was injured or not, or whether the defendant 
was negligent or not, or whether, in your opinion, the plain¬ 
tiff made a good or a bad bargain, unless the preponderance 
of evidence satisfied you that the release was procured 
from the plaintiff by false and fraudulent representations 
made to her by the representatives of the defendant com¬ 
pany, which representations were known to be false at the 
time they were made by the representative of the defendant 
company, and that the plaintiff as an ordinarily prudent 
person had the right to and did rely upon said false and 
fraudulent representations, and you are further instructed 
that the burden of proving such fraud is upon the plain- 
titf.'" 


The Court, however, refused to instruct the jury as re¬ 
quested. and to the ruling of the Court the defendant, by 
its counsel, then and there noted an exception, said excep¬ 
tion being duly allowed by the Court. 

The defendant also, by its written instruction Xo. 9, re¬ 
quested the Court to charge the jury as follows: 

“You are instructed that the fact that plaintiff has failed 
to cash the check given her by the defendant company, at 
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the time she executed said release, has no bearing upon 
the validity of said release. The release is a complete bar 
to plaintiff's right to maintain this action, even 
76 though she lias not cashed said check,j unless you 
find that said release was procured through the false 
and fraudulent representations of defendant's! agents.” 


The Court, however, refused to instruct the! jury as re¬ 
quested. and to the ruling of the Court the defendant, by 
its counsel, then and there noted an exception,! said excep¬ 
tion being dulv allowed bv the Court. 

' • • i 

The defendant also, by its written instruction No. 10, 
requested the Court to charge the jury as follows: 

“You are instructed that a release such as the evidence 
shows was executed in this case by the plaintiff, and under 
seal, is entitled to great weight, and can only be set aside 
by clear and irrefregable evidence that it was procured 
through the misrepresentations of the defendant’s agents.” 

The Court, however, refused to instruct the: jury as re- 
quested, and to the ruling of the Court the defendant, by 
its counsel, then and there noted an exception,; said excep¬ 
tion being duly allowed by the Court. 

The defendant also, by its written instruction No. 11, 
requested the Court to charge the jury as follows: 

“If you believe from the evidence in this cjise that the 
representatives of the defendant company didjslate to the 
plaintiff in substance that her injuries received in the ac¬ 
cident were not serious but that her then present condition 
was due entirely to her other ailment, but if you further 
find that plaintiff’s physician had told her prior to the ex¬ 
ecution of the release that her condition caused! by the acci¬ 
dent was not serious, and if you believe that plaintiff was 
induced to execute said release by reason of her belief that 
her injury was not serious, and not by reason of the state¬ 
ment that her condition was caused bv the other 
77 trouble, then you are instructed as matter of law 
that there can be no recovery in this case and your 
verdict must be for the defendant.” 

The Court, however, refused to instruct the! jury as re¬ 
quested, and to the ruling of the Court the defendant, by 
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its counsel, then and then* noted an exception, said excep¬ 
tion bcin"* duly allowed by tin* Court. 

The defendant also, by its written instruction No. Id, re¬ 
quested tin* Court to charge the jury as follows: 

4 * If you find from the evidence in i his case that the plain¬ 
tiff was treated by Dr. Crowley, and that he told her that 
her suffering was due to the accident : that he also told her 
that during the course of her examination he had found 
a small tumor on the neck of her bladder but that it was not 
necessary to have it removed at that time and that it would 
cause her no trouble: that on December Lbth. Mr. Wilkin¬ 
son. a representative of tin* Company, called on Dr. (‘row- 
ley and was advised in substanee by Dr. Crowley that his, 
(Dr. Crowley's) examination of the plaintiff showed a 
sliirht bruise at the lower dorsal vertebrae, no fracture, 
nothing serious: that he strapped her back and treated her, 
and that she responded readily to treatment, and also that 
she had a tumor on the uerk of her bladder but that this 
was not raused by the accident: and that on the following 
day, December “J^tli, the plaintiff called on Dr. Crowley 
and was advised as to what he had told Wilkinson: that on 
December .'!0i h, ITJ.’I tin* plaintiff visited Dr. Sommerwerek 
who treated her for the pain in her back, then you are in- 
st nieted as matter of law I hat the above facts were sufficient 
to put plaintiff on notice of the falsitv of the misrepresenta¬ 
tions which she testified were made to her by repre- 
7S sent at ives of the defendant company to the effect 
that her then present condition was not caused by 
the accident butiwas due to her other condition, and if plain¬ 
tiff failed to make inquiry or take steps to ascertain the 
truth or falsity of the alleged representations of the agents 
of tin* railway company, she was vruilty of such nc^lisronce 
as will preclude! her recovery in this case, and your verdict 
must be for the defendant." 


The Court, however, refused to instruct tin* jury as re¬ 
quested, and to tin* ruling of the court the defendant, by 
its counsel, then and there noted an exception, said excep¬ 
tion Ihm n lt duly allowed by tin* Court. 

The defendant also, by its written instruction Xo. 14, 
requested the Court to chari.ee the jury as follows: 
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“If you find from the evidence in this ease that the plain¬ 
tiff was a woman of intelligence and at the time ot jthe nego¬ 
tiations for the settlement with the representatives of the 
railway company was fully capable of understanding and 
appreciating what sin* was doing, them you are instructed 
as matter of law that the plainti 1 1 and defendant\s repre¬ 
sentatives were dealing at anus' length and that plaintiff 
had no right to rely upon the representations of the repre¬ 
sentatives of the defendant company as to whatj her own 
doctor had said with reference to her physical condition but 
tin 4 dutv was imposed upon her to make an independent 
investigation to ascertain the truth or ialsity ot these rep¬ 
resentations, particularly in view of the fact that her doc¬ 
tor maintained his office in Washington and the truth or 
falsitv of said representations could easily have bjeen ascer¬ 
tained, and if she relied upon them without such jinvestiga- 
tion, she did so at her peril, and cannot now bej heard to 
complain of their falsity, and you are instructed-that your 
verdict must be for the defendant." 

The Court, however, refused to instruct the jury 
79 as requested, and to the ruling of the Coprt the de¬ 
fendant, by its counsel, them and there noted an ex¬ 
ception, said exception being duly allowed by the Court. 

The defendant also, by its written instruction Xo. 15, 
requested the Court to charge the jury as followb: 

i 

“If you believed from the evidence in this case that the 
plaintiff at the time of the execution of the release and the 
acceptance of defendant's check, or a short lime thereafter, 
reached the conclusion that she had been imposed upon, and 
that the settlement was an unfair one, then 3} was her 
duty to immediately notify the defendant and disaffirm 
said release, and if you find from the evidence that she 
failed to do this, then in law she is deemed to have ratified 
the release by her conduct, and you are instructed as mat¬ 
ter of law that your verdict must be for the defendant/’ 

The Court, however, refused to instruct the jury as re¬ 
quested, and to the rulnnr of the Court the defendant, bv 
its counsel, then and there noted an exception, $aid excep¬ 
tion being duly allowed by the Court. 

The defendant also, by its written instruction Xo. 18, 
requested the Court to charge the jury as follows: 
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‘•Von are instructed that the only alleged misrepresenta¬ 
tions which the plaintiff can rely upon to avoid the said 
release are those set forth in her replication filed in this 
case, and which you feel she has proved by a prepond¬ 
erance of the evidence. And if you believe that misrep¬ 
resentations other than those mentioned in her replication 
were made to her by said claim agent, nevertheless they 
cannot be considered by you as they are not pleaded.” 


The Court, however, refused to instruct the jury 
SO as requested, and to the ruling of the Court the de¬ 
fendant, by its counsel, then and there noted an ex¬ 
ception. said exception being duly allowed by the Court. 

The defendant also, by its written instruction Xo. 19, 
requested the Court to charge the jury as follows: 


“You are instructed that if you find from the evidence 
in this ease that plaintiff, during the negotiations for settle¬ 
ment with defendant's agents, was advising with and con¬ 
sulting her superior, Mr. Hood, in the Interstate Commerce 
Commission concerning the settlement, and if you further 
find from the evidence that she told Mr. Hood that she 
had refused to give the conductor her name and that she 
had told him she was not hurt, and that thereupon Mr. 
Hood had advised her that he did not think she had‘much 
of a case: and if you further find from the evidence that 
she was relying jupon the advice of the said Mr. Hood and/ 
or the statements made* to her by Dr. Crowley that her 
injury was not serious, and not upon the alleged misrepre¬ 
sentations of the claim agents of the railway company, 
then you are instructed as matter of law that tin* plaintiff 
cannot recover in this action, and your verdict must be 
for tlie defendant. 


The Court, however, refused to instruct the jury as re¬ 
quested, and to the ruling of the Court tin* defendant, by 
its counsel, then and there noted an exception, said excep¬ 
tion being duly allowed bv the Court. 

The Court thereupon charged the jury as follows: 


fck Gentlemen of the Jury, I think it was perhaps counsel 
for the defendant, in his summing-up argument to you. who 
assumed that some of you, or perhaps all of you, have 
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never served on a jury before. There are some 

young- looking men on the jury, and they need not 

regret it if they have not served. So, 1 am going to 

sav a few words to vou that von will inrT havelto listen to 
• • • 

ns you sit in other cases here, & little fundamental in 
character. Among them is this: 

Something* was said to you by one of the counsel in the 
case in summing up, to tlie effect that you werb officers of 
the court. Vou are, but you are something morje than that. 
As vou sit there, as a iur'- * i‘ Iweh’e men, veil constitute 


an inherent part of a judicial tribunal, as much so as I do. 

I happen for tlie moment to bo the presiding justice in this 
case. You and f constitute the Court—not l| alone, and 
not you alone, but both of ns together: and constitutionally 
so. Our Federal Constitution so prescribes iti 1 take an 
oath of office when I assume the judicial function, to do 
justice. You take an oath of office, when you take your 
places in the jury box, to do justice. 

Justice is not charity, and justice cannot be made to 
depend on prejudice or bias, sympathy or pity. Justice 
finds its firm foundation in truth and law. 

Another thing, Gentlemen of the Jury, is thajt under our 
system of law, under our jurisprudence, I am the judge of 
the law, and the Jury must take the law froijn me. The 
Jury are the judges of the fact-, and i mus| take their 
judgment of the facts from them. It is entirely reciprocal. 
So, hoth of us are sworn to do justice 4 in this lease. I am 
going to assume that you will try as hard as 11 try to do 
justice, and that is all. 

Another thing, gentlemen, in case you are! unfamiliar 
with the procedure of the jury, when a ease is delivered into 
the hands of the jury for their determination of! the facts in 
the ease, they are allowed to take info the jury 
8- room lor I hr I r determination of the facts, in the case, 
the if are ail o ire d to take info the jnrtj room what we 
call here the declaration. Sometimes it is called the com¬ 
plaint. It is the written paper that is field ljore when a 
plaintiff comes into court suing somebody 1 ,, and when 
such a person does conn* into court and fijlos the ap¬ 
propriate paper, which is called a declaration, jin an action 
at law, or a complaint, il* you choose, or a bill of complaint, 
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if it is an equity suit, which this is not, the complaint or 
declaration constitutes merely a statement by the plaintiff 
suing the defendant, of what he is claiming:. 

What is the object of that ! The object of requiring- that 
such a document lx* filed is to inform at least the defendant 
sued as to the kind of a case he. she, or it has to meet, that 
this plaintiff has brought against him. It is a require¬ 
ment that is founded in common sense and in common fair¬ 
ness. but I want to warn von that this same document is 
not evidence at all. Simply because a plaintiff says cer¬ 
tain things in a declaration or a complaint does not make 
them so. necessarilv. 


When a plaintiff dors come into court and files such a 
paper, stating his complaint against the defendant, in order 
to entitle him to,a verdict at the hands of the jury, he must 
prove that case that he has so stated. 

In this case Miss Sneed filed her declaration. Here it is, 
and it is going to he handed to you, so that you can take 
it into the jury room and read it if you want to. It is 
couched in what, to lawyers, is fairly familiar phraseology 
and terminology, and I rat 1km* think that you will have no 
difficulty in understanding it if you should read it. 

What dors the plaintiff say/ What does she complain 
about in this paper against this defendant corpora- 
S.*I tior., the Capital 'fraction Company? Sin* says she 
became a passenger on one of its cars on the day in 
question, on or about November If*. 1 She states that 
under those circumstances there was a duty owing: to her 
by the defendant corporation. I shall have a word to say 
about the character and degree of that duty that the de¬ 
fendant so owes. I hen sin* says, in effect—T am not under¬ 
taking to read it to you—that, disregarding that duty 
which tin* defendant owed to her when she became a pas¬ 
senger on this car, tin* defendant did this: “I)i<I carelessly 
and negligently start said car while plaintiff was in the act 
of boarding said car. and did carelessly attempt to close the 
doors oi said ear, while plaint ill was boarding the same, as 
a result of which negligence plaintiff was thrown against 
parts of said car on the plat form thereof/' 

By reason ot that, she goes on to say. she suffered certain 
injuries, and for the injuries thus suffered by her, as she 
says in this complaint, by reason ot the negligent and care- 
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less act of the defendant in the particulars! stated, she 
seeks to recover damages to the amount of $50,000. That 
is her statement of the case, and the paper, 1 repeat, is not 
evidence, and you must not so regard it. 

In this case the defendant came in, meeting this declara¬ 
tion, and it interposed these defences, it said, first, it 
never was guilty of a negligent act of any kind towards 
this plaintiff; the thing did not happen, it says, in effect, 
but not only that. It says that following thi^ occurrence 
the plaintiff and the defendant got together and settled the 
case, and settled it by the defendant agreeing tjo pay to the 
plaintiff, and the plaintiff agreeing to accept! in full and 
complete settlement of all claim which she was making by 
virtue of this declaration filed in this case, ad .claim which 

she could have growing out of that occurrence against 
84 this road, the sum of $225, and that pursuant to that 

i 

agreement of hers, said the defendant jcorporation, 
she formally executed, under her seal, a full and complete 
release of all right of action against this company, and 
furthermore, she received and receipted for a check for 
what the defendant says was the stipulated, Agreed sum, 
$225, and they turned over to her the company's check for 
tiiat amount of money. And, says the defendant corpora¬ 
tion, that ended her claim: that ended her case against the 
defendant, if she ever had any. As l have already said, 
tliev denv that thev ever were negligent or cajreless in the 
operation of a car upon which this lady was said to have 
been riding on the occasion in question. 

As was said to vou bv counsel—and, correctly enough— 
it* that release was signed hy her—and, as 1 understand it, 
there was no dispute about that: she says she signed it, 
but not only that, she knew it was a release shejwas signing. 
I think there is no controversy in the evidence about that. 
She knew what she was signing: she did sigh it; she did 
receive these papers at the time ot the settlement alleged. 
She gave a receipt for the check which she deceived, and 
she signed the release. What is her answer tb that? She 
admits that she signed the release. She does not dispute 
it, but she says that release was procured from her by 
false representations made by representatives of this de¬ 
fendant company, or a representative or representatives of 
this defendant company, whatever the evidence discloses as 
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to that, by false representations that were made to her as 
an inducement to her to execute the release: that she relied 
upon them as true: she acted upon them by executing the 
release, to her injury, she says, because she contends that it 
was procured from her by false representations.' 

85 Xow then, irentlemen just keep in mind those 
main issues in this case, as we call them. When we 

speak of issues, we mean controverted questions which, in 
so far as they become controverted questions - of fact, are 
for your solution, your determination as exclusive judges 
of the facts. Those are the main issues. 

But the defendant, replying to this charge that the plain¬ 
tiff makes of false representations in the execution of this 
release, says that she ratified it. nevertheless, and they rely, 
in support of that charge of ratification,- upon the conten¬ 
tion that it was her duty under the law, upon discovering 
the fraud that she claims was perpetrated upon her in the 
procurement of the release, to promptly disaffirm the con¬ 
tract procured under those circumstances: and says the 
defendant, instead of doinu* that, she waited many months, 
or a year, before she. through her lawyer, disaffirmed the 
contract and tendered back the check which, as is not dis¬ 
puted hero, she never cashed. Too late, says the defend¬ 
ant, as to that, ill was her duty to disaffirm much sooner, 
and her failure to disaffirm, as tin* defendant claims, 
amounts to the 'ratification of the release* after tin* dis¬ 
covery of the fraud wiin-h she alleges tin* defendant per¬ 
petrated against iher in tlu* pre>curement of the release. 1 
hope to have* made* that clear to you. 

Xow, (lentlenmn of the Jury, the plaintiff is here charu;- 
injc, in the* first instance*, no.uTmviice in the* operation of tin- 
car which re*sultod in this injury. Sin* charges also—be¬ 
cause she* admits the* re*le*ase was executed by her, and it 
was a release—that it was fraudulently obtaineel, obtained 
by frauelulent representations. 

As to both those* questions, which are questions of facts 
for you to determine, the* burden of proof is upon the plain¬ 
tiff to establish what she claims in both respects, as to the 
injury, as to the allowed act of ne^li^ence, and as to 

86 the procurement by false representations of this re¬ 
lease from her. 
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What do we mean when we say the burden of proof is 
cast upon the plaintiff, in such ease, to establish the case? 
It means to establish her case. And how establish it? 
Establish it to your satisfaction by a preponderance of 
the evidence. You do not have to be convinced beyond a 
reasonable doubt, which would be the rule if you were sit¬ 
ting in the criminal court as a jury. You would hear a 
great deal about having to be convinced bevond a reason- 
able doubt of the guilt of somebody accused of crime. That 
is not the rule in our civil cases. It is enough if vou be- 
come satisfied by a preponderance of the evidence that the 
case is as asserted here by the plaintiff. 

Sometimes it happens that the burden of proof rests upon 
the defendant. We are not here concerned with that sort 
of a case. So that I say again that the burden j of proving, 
or establishing to your satisfaction by a preponderance of 
the evidence, rests upon the plaintiff, to show tligt the negli¬ 
gence occurred, if you should have occasion toj reach that 
question, and to show that the release in question was pro¬ 
cured by false representations. 

A preponderance of the evidence does not mean a count 
of noses, gentlemen, or the number of witnesses. You are 
the exclusive judges of the weight that you shall give to 
the evidence before vou, and the credibilitv that vou shall 
attach to the evidence and to the testimony of witnesses. 
It may happen in a given case, you know, in jlistcning to 

the evidence that is adduced, and testimonv df witnesses 

• 

who take tlie stand, that one side is aide to produce a greater 
number of witnesses than the other side, and yet, in your 
scrutiny and in your weighing of all that evidence and the 
testimony, you may conclude that the side that lias the least 
number of witnesses has the rigid of it, as a matter 
87 of fact. So, it is not a mere count of nbses. It is, 
after all, for you to say, as you scrutinize and ex¬ 
amine the evidence, and weigh it, whether it preponderates 
in favor of the plaintiff or in favor of the defendant. That 
is vour dutv and vour right. It is for von to! decide. If 
you are unable to decide that: if you cannot Isay that it 
preponderates in favor of the plaintiff, where! the burden 
of proof rests upon the plaintiff, you must retuhi a verdict 
for the defendant because you have to be convinced by a 


preponderance of the evidence that the party 


upon whom 


I 
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this burden of proof falls has maintained that burden, has 
established the ease that he or she or it started out to main¬ 
tain before you. 

I have granted some prayers in connection with one or 
two of these matters. 1 shall read one of them to you. I 
think it was read to you by one of the counsel, but I will 
read it again. 1 have .just dealt with it. This is plaintiff's 
prayer number eight: 

^ “The .jury are instructed as a matter of law that the pre¬ 
ponderance of evidence does not mean necessarily the num¬ 
ber of witnesses on one side or another, but the .jury has 
the right, if they so find, to believe one witness as against a 
number, if the testimony of that one witness is more con¬ 
vincing to their minds, considering all the facts and cir¬ 
cumstances of the case as shown bv the evidence." 

% . 

There is nothing to add, except that sometimes the weight 
of the evidence in the mind of the jury rests with the side 
that has the greater number of witnesses, and the greater 
amount of testimony; and. as 1 have already explained, it 
may happen in just the reverse way. It is according to the 
.judgment of the jury. You are the exclusive .judges of all 
such questions. 

88 I am going to read you now defendant's instruc¬ 

tion number seven, which has to do with this issue as 
to whether or not this release was executed by this lady, 
not under the influence or impulse or persuasion of a false 
representation. 

If this release was executed free from false representa¬ 
tions—and. as I say, there is no dispute here that she exe¬ 
cuted it. and she: knew it was a release, releasing the com¬ 
pany of her claim—you and I have nothing to do with the 
amount of the settlement in it. There is one thing that is 
quite fundamental in our law. When disputes over con¬ 
tracts arise, and the amount of the consideration of a con¬ 
tract becomes the subject of .judicial inquiry in a case 
brought into court, there is one thing the law does not at¬ 
tempt to do. It does not attempt to relieve persons from 
foolish contracts., So long as it can be shown that those 
who entered into the contract did so in good faith, they can¬ 
not complain about it. One may have gotten the advantage 
over the other in the contract, but if that one who gets that 
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advantage did not do it as the result of any fraud perpe¬ 
trated, if lie acted fairly, and the other one agreed to that 
consideration, they cannot complain about if. The law 
does not relieve people from foolish contracts If they make 
them. You must show some legally cognizable ground for 
relieving this person or that person from a contract. One 
of tlie grounds is fraud. If one party to a contract pro¬ 
cures its execution by a fraud practiced upon the other, 
then the court gives relief. I 

That is what this plaintiff seeks to accomplish. The de¬ 
fendant says “You exonerated us. You acquitted us of all 
liability in a written contract which you agreed to, signed, 


and executed, and we did all we could do,” says the railroad 
company, “in carrying out the contracjt with you. 
89 We gave you a check for the money and! you signed 
a receipt for it.” 

Tf there were no false representations madb, that ends 

this case, in that aspect of the matter, and yourjduty would 

be to return a verdict for the defendant. It matters not 

whether you or T think $22b should have been the amount, 

or $300, or a larger sum. If these parties, defiling fairly 

with one another, entered into this written contract, and 

this ladv executed this release and received that check for 
* 

$22b without any fraud being perpetrated to induce her to 
do that, that ends her case, no matter how much! we sympa¬ 
thize with her, or how much pity we may have for her. ft 
would be very dangerous for all of us if the law Were other¬ 
wise. 

i 

Coming to that question, T read you defendant’s instruc¬ 
tion number seven: 

“You are instructed as matter of law that the release 
executed by the plaintiff on January 11, 1924, is ja complete 
bar to any recovery by said plaintiff in this action, regard¬ 
less of whether she was injured or not, or whether the de¬ 
fendant was negligent or not, or whether, in your opinion, 
the plaintiff made a good or bad bargain, or Whether the 
consideration for the release was adequate or inadequate, 
unless the preponderance of evidence satisfies you that the 
release was procured from plaintiff by false representations 
made to her by the representatives of the defendant com¬ 
pany, and that the plaintiff as an ordinarily prudent per¬ 
son had the right to and did rely upon said false and fraud- 
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ulent representations, and that lie would not Jiave exe¬ 
cuted said release if they had not been made." 

That is tin* rule of law. correctly invoked by the defend¬ 
ant, and that is the law of the case which must jfuide yon in 
your determination of this question, under the facts 

90 submitted to von 'in evidence for vour determina- 

• • 

lion. 

I tnav have to come back to that for a few moments. 
Before* 1 do so. there is another instruction I granted at 
tin* instance* of the plaintiff, plaintiff’s instruction number 
one, which has to do with the character of the defendant 
corporation as a carrier of passengers. It has to do with 
the duty that such carrier of passengers owes to those who 
become* passengers on its cars. Something was said to you 
about tin* special privileges that the defendant enjoys, in 
occupying tin* streets and highways of tin* <’ity of Wash¬ 
ington, and some stress was laid by counsel for the plain¬ 
tiff in this case on tin* contention that this was their private 
property. They do not, I suppose, run these railroads for 
fun, but there is sometlimy more than a mere private under¬ 
taking. A street railway, carrying passengers, obtains it 
may be—this company enjoys it—an exclusive riyht in the 
streets. It performs a quasi-public duty. It renders a 
quasi-public service, at least. It provides means and meth¬ 
ods to (‘liable citizens to yet from one point in the City to 
another. In carrying on this work, and offering themselves 
as carriers of. passengers, and accepting remuneration for 
tin* service* rendered, when a person starts to yet on a car 
as a passenger on that road, immediately this relation of 
passenger and passenyer carrier arises between tin* two 
of them, and I have* yranted this instruction about that 
mattc*r, and tin* resulting duty that this defendant company 
owes to a passenyer. and owed to this lady, if you shall 
find from tin* evidence that this lady became a passenyer 
on this occasion. Here is the instruction: 

' “The jury are instructed as a matter of law that the de¬ 
fendant company opera! iny as a public carrier of passen- 
yers for hire was and is required by law to exercise the 
hiyhest deyree of care and skill in carryiny its pas- 
enyers safely, and |>ermit them to board and aliyht 
from its cars in safety, and that if Miss Sneed was 



CAPITAL TRACTION COMPANY VS. MABEL P. SNEED. 


73 


in the act of boarding defendant's street car at the time of 
the accident in the manner described bv her— 




If she did so; and that, of course, is a question of fact 
for vour determination under the evidence. 

“—she was a passenger and entitled to receive from the 
street railway employees the exercise of the highest degree 
of care to avoid injury to her.” 

I 

You have heard during the course of this trial! something 
with relation to the contention that is made hjere by the 
defendant, that this lady ratified her release after the dis¬ 
covery of the fraud which she alleges, if and, was per¬ 
petrated upon her, and that she cannot now escape from 
the consequences of it. In that connection ybu heard a 
good deal about a check for the amount agreed upon, which 
she received at the time she executed the releasje and gave 
her receipt for it. which is in evidence here before you also. 

With regard to tendering that check back, unless you 
shall find from the evidence that she did ratify* after the 
discovery of fraud, if there was any—you have to find that 
there was, of course, before you can say anything about 
her ratifying the release after she discovered the fraud—it 
is the law, and I read you plaintiff’s instruction number 
six, that: 

“The jury are instructed as a matter of law that it was 
not necessary for plaintiff. Miss Sneed, to tender back to 
the railway the check she had received in the alleged settle¬ 
ment of her claim at any time until this case came on for 
trial.” 


That instruction, gentlemen, must be understood by you 
in connection with this rule regarding the ratifica- 
92 tion, if any took place. Of course, if thbre was no 
ratification, and if it was true that this Release was 
procured by false representation, then this lady suing the 
road for damages cannot keep the check and cash it and 
enjoy the proceeds of that check, and still sue thje company. 
She must tender it back, but she could tender it back any 

W 

time up to the time the case came on for trial. 


i 
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Something lias been said—and rightfully said—by coun¬ 
sel for the plaintiff in his summing up to you, regarding 
the intent with which alleged fraudulent representations 
were made, as plaintiff charges against this defendant. It 
does not have to appear, in a ease whore such a question 
is raised, that the party who is charged with making the 
false representations did so with the deliberate purpose 
or intent of defrauding. It is enough, in a given ease, if 
tin* represent at ions were false, and were either made by the 
person who made them recklessly and without regard to 
their truth, or indi(Terence to their truth: if they are made, 
and they are false, and they are relied upon and believed 
in by tin* party to whom they are made, and that party 
acts upon faith of tin 4 truth of those false representations, 
and does so to his or her injury, then he has suffered a 
wrong, and there have been false representations, though 
there was no intent to defraud. 1 hope that is clear. 

I understand the contention here to be that these repre¬ 
sentations were fal>e: they were material: they were be¬ 
lieved in and relied upon by tin* plaintiff, who i xecuted the 
release under their influence and under their persuasion, 
to her hurt and to her injury. All those things must com¬ 
bine before she can complain of the false representations. 
They must, at least, be proved to be false; they must be 
material, materia! in tin* sense that their materiality had 
a direct bearing,!and that they were calculated to influence 
the person to whom they were made to act in a given 
{ .K) way. So, they must be false and material, and either 
known by tin* party making them to be false, or made 
by the person making t!c*m with reckhws indifference as to 
whether they wore true or false, and tin 4 person to whom 
tliev are made must Ik* influenced thcrebv to do the thing 
that they were intended or designed to accomplish. In 
this case she claims they were made to her in order to get 
a release of all liability. I nless those elements appear a 
case of false representation is not made out. If a case of 
false representation is not made out with respect to that 
aspect, from ail the evidence in this case, 1 come back again 
and say to you that that ends the ease, because she did 
execute the release, knowing it to be a release, and that 
ends her right of action against this company if that shall 
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be your determination on that question from [the evidence 
in this case. 

Something has been said about a witness who takes the 
stand, and the jury, in listening to that witness, detects 
him in making a false statement about a matejrial fact em¬ 
braced in his testimony. Whenever the jury detects that, 
it may be—not necessarily must be—that tliejr confidence 
in all that witness may testify to is shaken, ajnd if it hap¬ 
pens in a given ease that the jury does detect a witness tes¬ 
tifying before them in making some false statement about 
a material fact which he must have known, or ought to have 
known, then the jury are not bound by it. They can do as 
they think they ought to do about it. 'They mjay disregard 
all that witness' testimonv, or tliev mav notj If you are 
satisfied that that witness lied as to a particular fact, but 
all the rest of his testimony is well founded, in your opin¬ 
ion, the jury may conclude that it will not disregard all the 
witness' testimony, although it may disregard so much of 
his testimony as the jury themselves have detected to be 
false as the witness testified. 

94 Gentlemen, 1 want to read tin' last pjraycr to you, 
and then make one suggestion to you before giving 
this case to you. My suggestion to you gentlemen is that in 
your deliberations in the jury room in this case you first 
endeavor to reach a conclusion on the evideniee, under the 
control of the principles of law I have endeavored to state 
to you, which must be your guide. My suggestion is that, 
you determine first of all about this release, [remembering, 
first, that you have no difficulty at all on omf or two facts 
concerning it: that is. that it was signed by Miss Sneed, and 
that she knew it was a release. 'This is only;a suggestion, 
and it is for you to determine your course of action in the 
jurv room, but 1 suggest that vou determine- first whether 
or not that release was procured from this lady by false 
representations. If you shall find that if was not, then, as 
I have already told you, your duty is plaiii, to return a 
verdict for the defendant, and in that aspect of the matter 
you would not have to give any further consideration to the 
question whether this accident occurred, or occurred as the 
plaintiff said it did. 

Suppose, in your deliberations on that point, you should 
conclude that the plaintiff has shown that it;was procured 
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bv false representation, within the rule of law I have stated 
to you. Then, of course, you proceed to the consideration 
of the further issue that is made here: Did this accident 
occur at all. or did it occur in the manner Miss Sneed set 
out in her complaint, and has she proved it 1 It will not do 
if she has proved a different kind of a case from that which 
she set out to prove. That does not help her at all. If you 
act on that suggestion of mine, which. I repeat again, is 
only a suggestion, you will then consider whether or 
95 not this accident happened, and whether it happened 
as Miss Sneed charges in her complaint, in her dec¬ 
laration. Has she established to vour satisfaction, bv a 
preponderance of the evidence, that it happened as she 
says it happened, in this complaint of hers? 

If you shall find that it did not, then your duty is equally 
plain to return a verdict for the defendant. If you shall find 
that it did happen as she states it. that brings you, then, 
finally to the question of damages to lie awarded. Here is 
the instruction I have granted on that point, at the instance 
of the plaintiff: 


“If you find in favor of the plaintiff you should award 
her such sum as will fairly compensate her for such in¬ 
juries. as you may find from the evidence, she sustained 
as a result of the occurrence, including not only her physi¬ 
cal injuries hut her pain and suffering and such loss of 
earnings as you find from the evidence she sustained, and 
for any disability which she may have sustained impairing 
the performance of herordinary affairs and duties, and if 
you find that any of her injuries or disability are reasonably 
likely to lie permanent or to continue in the future, you 
should award her such additional amount as will cover 
compensation for her future likely disability, suffering, and 
loss of earning power, deducting from the total amount 
awarded her the sum of $223'which she has already re¬ 
ceived from the defendant in the form of a check." 

That is the measure of damages. Of course, it must be 
within the amount claimed. She claims $50,000. That 
does not mean that if you find she is entitled to damages, 
you must give her $50,000 just because she claims it. That 
will not do. The amount to be awarded bv vou is what, in 
your good judgment, judging from the evidence submitted, 
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would be compensation merely for the injuries and 

96 disability incurred as a result, if you sojfind, of the 
negligence of the defendant railroad company. Of 

course, you will scrutinize the evidence of the; extent and 
scope of her injuries, from what these professional men 
who have examined her and seen her had to say] first, about 
the character of the injury, and the testimony; of the wit¬ 
nesses for the plaintiff, tending to show that what she suf¬ 
fered was a strain, as some of them said. You will also 

7 i 

weigh all the evidence of the physician or physicians called 
here bv the defendant, who testified to von what, in their 
opinion, was the nature of the injury and, to the extent 
that there was any physical injury at all, how far the injury 
is mental rather than physical. All this evidence you must 
consider, and from that evidence determine the extent of 
her injuries and disabilities, and award her what will be 
reasonable compensation, and that is all. You have no 
right here to punish the defendant. That is not the theory 
at all of an award of compensatory damages. I The theory 
of the law is that “You have done this thing negligently 
and carelessly to this person. Injury is suffered. Now, 
you must compensate him.” That is all there is to it. 

I think that is all i want to sav to vou. 

• • 

Mr. Jones: If Your Honor please, in tellijng the jury 
about what the defendant set up in the rejoindek you stated 
that in the rejoinder, or the answer to the charges of mis¬ 
representation, as l understood Your Honor, |that the de¬ 
fendant said that the plaintiff had ratified, by her conduct, 
this release. That is true. I would like to ask! Your Honor 
to also, of course, explain to the jury, that there will bo no 
misunderstanding about it, that we, of eoursje, deny mis¬ 
representation. 

The Court: Certainly. I thought I had made that 

97 clear when 1 told them that that was one'of the issues 
here. It could not be an issue unless if was denied. 

That simply means, gentlemen, that in the pleading or re¬ 
ply of the defendant made to the charge of false representa¬ 
tion in securing this release, the defendant denies that it 
was guilty of any false representation, as well as setting up 
this contention about ratification. 

Mr. Jones: If Your Honor please, when you- read the de¬ 
fendant's seventh prayer, you said you would probably 
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have to come back to that question. I do not think, if Your 
Honor will pardon me for saving so, that you have yet 
clearly indicated to this jury that under all the circum¬ 
stances in this case, the quest ion they must consider is 
whether or not, even though they believe these misrepre¬ 
sentations were made, she, as an ordinarily prudent per¬ 
son, had the right to rely on them, or whether there was 
some duty to make some investigation. 

I will also ask Your Honor to say a few more words on 
the question of ratification, as distinguished from tender. 

The Court: (lentlemen, 1 endeavored to make clear, at 
least, the first; point. ! think 1 tried to make clear both 
points. Of course, 1 pointed out to you that where, in a 
case of this kind, false representations are found to have 
been made*, if they were, it must appear that the person 
to whom they; wore made, acting as a reasonable person 
should do under the circumstances, did, in fact, rely upon 
the false representations, and upon that reliance, take the 
action which the alleged false representations were de¬ 
signed to bring about, tin* execution of the release. 

As to the ratification, I thought i had covered that ground 
sufficiently. Of course, ratification is not confined to the 
question of the lender of the check. 1 am sure 1 said 
hS to you, as plainly as l know how, that the contention 
of the defendant in that regard is that it was the 
duty, as a matter of law, of this lady, upon discovering the 
falsity of tin* representations made 1 to her, and which she 
says were made to her, and which she says she relied upon, 
and which resulted in her executing this release, promptly 
upon discovering the* falsity of those false representations, 
should disaffirm this contract, which means simply repudi¬ 
ate it to the defendant company, and notify them of that 
fact. They say siie did not do that, under the evidence. 
That is for your determination, whether she did or not, as 
a matter of fact, but that is the law, depending upon how 

vou shall find. 

• 

Take the ease, Lcentlemen.'* 

This Bill of Exceptions contains the substance of all of 
the testimony taken in the case. 


And thereupon, and as all the exceptions taken by the 
defendant in this ease were dulv noted and allowed as afore- 
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said and dulv noted on the minutes of the Couirt, and he- 
cause the matters and things hereinbefore recited are not 
matters of record, in order to make the same part of the 
record herein, which is hereby ordered, so that the de¬ 
fendant may have its case reviewed on appeal, the defend¬ 
ant, by its attorneys, moves the Court to sign anjd seal this, 
its Bill of Exceptions, to have the same force! and effect 
as if each and every one of said exceptions! had been 
separately signed and sealed, which motion is granted by 
the Court: and thereupon the defendant tenders this, its 
Bill of Exceptions, and requests the Court to sign 
99 and seal the same, which is accordingly done now 
for then this; 27th dav of April, A. 1)., 1927. 

F. L. SIDD0XS, 

Justice. 


We consent to this Bill of Exceptions. 

XEW.MVEH & KIMG, 

ALYLX L. XEWMYER, 

Attorneys for j Plaint iff . 

100 f Endorsed : 1 Law. Xo. 09857. "Mabt.il P. Sneed, 
Plaintiff, vs. Capital 'fraction Company,' Defendant. 
Bill of exceptions. Law offices of Frank J. Hogan, Colo¬ 
rado Building, Washington. 1). C. 

Endorsed <>n cover: District of Columbia Supreme Court. 
Xo. 4615. Capital Traction Company, a hodi* corporate, 
appellant, vs. Mabel P. Sneed. Court of Appeals, District 
of Columbia. Filed dun. 16, 1927. Henry W. Hodges, 
Clerk. 
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